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NATIONAL BANKS AND THE Usury Laws.—We expected to 
present our readers this week with the text of the opinion of 
the Supreme Court of the United States, in the case of 
Farmers and Mechanics Bank v. Deering, which holds that 
the usury laws of New York are not applicable to the Na- 
tional Banks, and which overrules the decision of the New 
York Court of Appeals in the case of First National Bank of 
Whitehall v. Lamb; but although we sent for the opinion 
last week we did not receive it in time for this issue of the 
We shall present it to our readers next week. 





A Prize Awarded to an American at the Social 
Science Congress. 

Some three years ago, Senor Don Arturo Marcoartu pro- 
posed two prizes, one of £200, and the other of £1006, for 
the best essay on the question, “ In what way ought an inter- 
national assembly to be constituted for the formation of a 
code of international law, and what ought to be the leading 
principles on which such a code should be formed.’’ The 
money was offered to the British Social Science Association, 
which accepted it, and caused the offer to be made known in 
different countries of Europe and America. Essays were to 
be sent in, at the option of thewriters, in English, French or 
German, and a committee was appointed to decide on their 
merits, consisting of Mr.Westlake, Q. C., and two other Lon- 
don barristers, Mr. H. D. Jencken and Mr. E.Wendt. Thirty- 
six essays were handed in. ‘The result of the competion was 
announced at the Congress of the Association which recently 
met at Brighton. The first prize was awarded to Mr. Abram 
Pulling Sprague, of New York, one of the editors of the Al- 
bany Law Journal, and the second to Mr. Paul Lacombe, a 
retired advocate of the French bar, who is now engaged in 
writing a history of France. The New York Tribune’s cor- 
respondent states that Lord Aberdare, president of the Con- 
gress, delivered the prizes,each accompanied by an illuminated 
certificate, and proposed that the thanks of the Associa- 
tion should be given both to the donor of the prizes, and to 
the gentlemen who had won them. His speech assured the 
members that though Senor de Marcoartu was an enthusiast, 
he, Lord Aberdare, is of opinion that it is time for interna- 
tional law to begin its triumphs, and that the warlike period 
should be closed. ‘‘ Nations,’’ said Lord Aberdare—not per- 
haps without some thought of compliment to Mr. Sprague’s 
nationality—‘*‘ will only be secure when by universal opinion 
the moral greatness of a Washington is set above the intel- 
lectual superiority of a Napoleon.’’ In congratulating the 
winners, Lord Aberdare expressed gracefully enough, a natu- 
ral chagrin that neither of them should be English. But 


‘there has been fair play, which was the great thing, ‘‘ and if 


prizes were to be won by strangers, we shall all feel satisfac- 
tion in the fact that the first prize has been accorded to a na- 
tive of the great country so closely allied to us in blood and 
language, and that the second has fallen to a citizen of that 
nation which is our nearest neighbor, and which, so Jong re- 
garded as a natural enemy, is now bound to us by ties of the 





closest amity and community of interests.’’ Senor Marcoartu 
also delivered an eloquent address. The winning of the first 
prize by an American over so many competitors, furnishes a 
much more fitting occasion for indulging in a feeling of na- 
tional pride, than the winning of an international rifle con- 
test or base ball match ; and the members of the profession 
of legal journalism should feel an especial pride that so high 
an honor has been achieved by one of their number. 





Railway Mortgages and Mechanics’ Liens. 
Elsewhere we publish a decision of the Supreme Court of 
Iowa—Nelson v. Iowa Eastern Railway Co.—on a question 


‘which has assumed considerable importance, the right of 


preference between a railway mortgage bondholder and a 
mechanic or material-man who has contributed labor or ma- 
terials to the building of the road. It will be seen that the 
court gives a preference to the bondholders, although the 
mortgage was made before the road was built, and hence was 
intended to cover property not in existence at the time of its 
execution. Weare not familiar with the adjudications on 
this question, and presume there are but few in the books ; 
but we have read this opinion several times, and are not satis- 
fied with the conclusion it reaches, nor with some of the reas- 
oning by which that conclusion is arrived at. The position 
taken by the plaintiffs’ counsel, that where a mortgage is made 
to cover after-acquired property, the rights of the mortgagee 
in such property are subordinate to any liens or incumbrances 
which may subsist against it at the time it comes into the 
hands of the mortgagor—which appears to be a well-settled 
rule of equity—is not in our judgment satisfactorily answered 
by the court. Nor do we perceive much force in the position of 
the court that a specific lien could not be enforced against 
the ties because they were incapable of remova/ without de- 
stroying the railroad track. We can not see how it would 
hurt the road-bed, rails, or even the spikes, to unfasten and re- 
move the ties from the track. It might cause a temporary 
obstruction to travel, and it might not. The thing is done 
every day. Old ties are constantly taken out, and new ones 
put in, on all railroads, and without the stoppage of any train. 
But even if this were not so, we do not see how an argument 
ab inconvenienti can be resorted to to annul the provis- 
ions of a statute as positive as section 1855 of the Lowa Code 
of 1860, under which a special lien was claimed, which 
reads as follows, and which, by the provisions of a subse- 
quent statute, was extended to railroads: ‘‘ The lien for the 
things aforesaid or work, shall attach to the buildings, 
erections or improvements .for which they were furnished 
or the work was done, in preference to any prior lien, 
or incumbrance, or mortgage upon the land upon which 
said building, erections or improvements hav: been erected 
or put, and any person enforcing such lien may have 
such building, erection or improvement. sold under execu- 
tion, and the purchaser may. remove the same within a rea- 
sonable time thereafter.’’ To illustrate this decision by 
an analogous case, suppose a land-owner should determine to 
build a house, and in order to secure the contractor, should 
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execute a mortgage upon the land and also upon the house 
thereafter to be built. Would the specific lien of a material- 
man who should furnish doors and windows for the house, 
against those doors and windows, be postponed to 
the mortgage of the contractor? Or would it not 
rather be held that the doors and windows en- 
tered the house encumbered with the material-man’s 
special lien, which lien could not be divested by the 


{ 
attaching of a prior mortgage, made to cover them before 


they belonged to the mortgagor? Any other conclusion, it 
seems to us, smacks too much of taking one man’s property 
away from him and giving it to another without com- 
pensation. At all events we doubt whether the Iowa 
decision will satisfy the common sense of practical men, 
or be regarded by them in any other light than as 
frittering away the benefits of a plain and positive 
statute, made to protect the mechanics and producers of the 
state, in behalf of bond-holders, who, whatever their rights 
may be, must be presumed to have purchased the secureties 
subject to any infirmities which might intervene under a gen- 
eral law of the state then existing, of which they were 
chargeable with notice. Foracontrary view of this question, 
see Walker v. Miss. Val., etc., Ry. Co., 2 Cent. L. J. 481. 





The Jury System. 
We find the following in the Legal Gazette : 

The CENTRAL LAW JOURNAL referring to the recent lynching and murder 
of the man Shell, in Ohio, by a mob of citizens, says: ‘‘Such law as that 
administered in this case is but one step better than no law at all, and finds its 
only justification in communities such as mining camps remote from civiliza- 
tion, where no other law can be invoked, And faw administered by twelve 
unskilled men, played upon by cunning advocates, is but one step better.” 
We are aware of the growing opposition to the system of trial by jury that is 
steadily creeping into the minds of the legal profession ; but we were hardly 
prepared to-hear it stated so strongly as this. We are not among the num- 
ber of those who look with disfavor on juries and their verdicts. On the con- 
trary, we think that in the majority of cases, substantial justice is better at- 
tained at their hands than would be reached by any other means whatever, 
Without wishing to enter for one moment upon the discussion of a subject 
which has been so frequently and thoroughly argued and considered, we 
desire to enter our protest against the comprehensive way our neighbor has 
of putting it. 


Lest the strong language above quoted may induce others to 
misapprehend our views, we beg to say that we are not in favor 
of abolishing the jury system. We are, however, in favor of 
gradually introducing such reforms into the system as shall 
do away with the necessity of a unanimous verdict except 
where the verdict convicts an accused person of a capital of- 
fence, and also such as shall give judges greater control over 
them. We think that in most cases it should be made the 
duty ofthe judge in charging the jury to sum up the evidence 
and to advise the jury distinctly of his views as to the weight 
of it. The reason of this is that a skilled lawyer whose whole 
life has been addicted to the examination of witnesses is much 
more capable of penetrating motives and determining the 
value of testimony than twelve unskilled men. It is well 
known that in avery great number of cases, notably those 
where a woman or a corporation is a litigant, the vérdicts of 
juries reflect only human weakness or popular prejudice, and 
turn the administration of justice into a roaring farce. Next 
to atrial by Athenian dicasts, or by a Roman or a Rocky 
Mountain mob, a trial by a jury under the system which ob- 
tains in Missouri—a system which obliges the judge first to 

“instruct the jury, and then turns them over to the advocates 





who argue the facts and interpert these instructions as their 
cunning may suggest—is the most wretched and uncertain. 
It often happens in Missouri that the judge, after instructing 
the jury, sends them into another room in charge of an officer, 
where the attorneys argue the case before them. Where the 
judge thus abdicates his seat and abandons the control of the 
jury to the advocates, it is as impossible to tell in what di- 
rection the jury may drift, as it is to predict the direction of 
the flight of a herd of wild asses in a desert. 

It is not among the legal profession alone that a growing 
feeling against the jury system, as at present constituted, is 
discernible. Within the past few years several influential lay 
journals have denounced the system and called for its abro- 
gation. The strongest expressions of opinion on this subject 
which we have lately seen are found in an article in 
an recent number of that scholarly periodical, Scrib- 
ner’s Monthly. It is’ a subject on which much could 
be written, but upon which little ought to be written 
without deep and attentive study. It is easier to tear down 
than to build up ; and whatever changes are introduced in the 
jury system should be gradually introduced and carefully 
guarded, so aswhile relieving the system as far as practicable 
of its present imperfections, not to destroy the main features 
of the system itself—the representation of the people at large 
in the administration of justice. Rightly or wrongly, there 
always has been and always will be a certain amount of preju- 
dice against lawyers; and the repose of society seems to re- 
quire that the administration of justice should not be com- 
mitted exclusively to them. 





Removal of Causes—Right of State Court to Act on 
the Petition — Copyright in Foreign Dramatic 
Compositions. 


The question as to the right of a state court to determine 
the sufficiency of a petition and bond for removal of a cause 
to the federal court, under the act of Congress of March 3, 
1875 (2 Cent. L. J. 209), was passed upon last week by 
Lindley, J., of the Circuit Court of Saint Louis county, 
Missouri, in the case of Shook and Palmer v. Rankin ef ai. 
The plaintiffs claimed the exclusive right to represent, in the 
United States, a dramatic play known as ‘‘ The two Orphans,”’ 
and sought to enjoin the defendants from representing it in 
Saint Louis. After the petition for an injunction had been 
filed, together with an answer and replication, the defend- 
ants presented a petition for the removal of the controversy 
to the United States court. It should be observed that the 
preliminary movements in the case had been so rapid that 
counsel had not had time to collect the decisions expounding 
the recent act, which are only to be found in the law jour- 
nals. The court, therefore, not being advised as to the drift 
of judicial sentiment with regard to the meaning of the stat- 
ute, and the matter being one of first impression, overruled 
the application and awarded a provisional injunction, forbid- 
ding a representation of the play by the defendants. An 
examination of the recent decisions expounding the act of 
1875, convinced the defendants’ counsel, Messrs. Hill and 
Russell, that that the filing of the application and bond for 
removal ifso facto suspended the jurisdiction of the state 
court, and that the injunction, which had been awarded after 
the tender of their application and bond had been made, 
was therefore void. They therefore advised their clients to 
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disregard the injunction and to continue to represent the 
piece. They in the meantime lodged a copy of the record 
in the office of the clerk of the United States Circuit Court, 
and procured from the clerk a certificate of that fact. The 
play was performed in disregard of the injunction (and, we 
may add, to an immense audience, attracted chiefly, no doubt, 
by the excellence of the performance itself, but in part by 
the interest in it which this litigation had excited); and an 
order was thereafter issued that the defendants show cause 
why they should not be punished for contempt. They ap- 
peared _by their counsel and for cause showed that the cause 
had been removed to the Circuit Court of the United States 
before the injunction was issued, and that the injunction was 
therefore a nullity. In support of this position they cited 
Osgood v. The Chicago & Vincennes R. R. Co., 2 Cent. L. J. 
283; First National Bank of Manhattan v. King Wrought Iron 
Bridge Co., decision by Mr. Justice Miller, reported in brief. 
in 2 Cent. L. J. 616; and a decision of Mr. Circuit Judge 
McKennan, determined in the United States Circuit Court 
for the Eastern District of Pennsylvania, and reported in a late 
number of the Weekly Notes of Cases. The purport of these 
cases is that the mere filing of the petition and bond és facto 
removes the cause, and that it is not necessary for the state 
court to act upon the application. They also called the at- 
tention of the court to the strong language employed by the 
Supreme Court of Missouri in the case of Herryford v. The 
“Etna Insurance Co., 42 Mo. 151, 153, that ‘‘when a party 
makes an application for a removal of the cause, in the 
manner required by the act of Congress, it is error in the state 
court to proceed further in the matter, and every subse- 
quent step is coram non judice ;’’ and ‘‘that there can be 
no waiver of proceedings which are entirely erroneous and 
void for want of jurisdiction.’ On the other hand it 
was urged by Messrs. Krum and Madill, of coun- 
sel for the complainants, that the petition for removal 
was insufficient, in that it did not show that a// the 
parties were residents of different states ; and because the 
petition for the injunction did not lay any amount of damages, 
and because the question whether the amount in controversy 
exceeded the amount of five hundred dollars must be de- 
termined by the plaintiffs’ petition, and not by the defend- 
ants’ petition for removal. The learned judge, however, 
upon examination of the authorities submitted by the plain- 
tiffs’ counsel, decided that the filing of the petition, affidavit 
and bond for removal, and the lodging of a transcript of the 
record in the office of the clerk of the federal court, ipso facto 
removed the cause; that it was for the federal court, and not 
for him, to determine whether the cause had been rightfully 
removed ; that as the act of removal had taken place before 
the injunction had been awarded, the injunction was issued 
without jurisdiction ; or, at least, if the injunction was valid, 
any violation of it was a contempt of the federal court, and 
not of his court; and that the order to show cause should 
therefore be discharged. 

It will be seen that in these proceedings the real merits of 
the controversy were not touched. The question whether 
the assignee of a dramatic play written by a foreigner can ac- 
quire an exclusive right to its representation on the stage in 
the United States is, in view of the fact that no inter-national 
copyright exists protecting the works of foréign authors in 
this country, an interesting one ; since whatever right the as- 





signee of such composition may have, can exist only on the 
theory that there has been no publication, and that it is 
hence private property. We purpose examining the decis- 
ions, and saying something on the question hereafter. 





Telegraphs and the Liability of Telegraph Com- 
panies. * 

. Importance of the Subject. 

. Are they Common Carriers ? Controversy. 

At least Ordinary Care required. 

Measure of Damages—Order for Salt. 

The Doctrine of Hadley v. Baxendale explained and applied. 

Mistake in a Message ordering Bouquets— Damages. 

Mistake in a Message ordering a Shawl— Damages. 

Delay in sending a Message ordering Property attached— Damages. 

Mistake in a Message ordering Stock sold and other Stock purchased—Dama- 
ges. 

10. Mistake in a Message ordering Wheat purchased, etc.—Damages. 

11. Delay ina Message directing the Sale of “‘ Lepines ’*’—Damages. 

12. Where by a Mistake a Message is wrongly directed and delayed. 

13. Where Damages are limited to Interest—Mistake—Delay. 

14. Company Liable for Damages that Directly and Naturally result, etc. 

15. Damages contemplated. 

16. Limitation of Liability by Contract. 

17. Not Insurers—Reasonable Rules. 

18. Omission or Refusal to send a Message—Rules. 

19. Inferences. 

20. Where there are Connecting Lines—Diversity of Decisions as to Liability. 

21. Can the Party to whom the Message is sent in an Action? 

22. Conclusions deducible from the Decisions. 


Sxc. 


© PW ALSY Pw 





§ 1. Jmportance of the Subject.—The science of telegraphy 
has become so related to our various commercial pursuits, and 
social and scientific interests, as frequently to require the ap- 
plication of legal principles to the adjustment of controversies 
relating thereto. The number and extent of telegraph lines 
in this country, covering like a spider’s web the whole land, 
and closely uniting us with all parts of the Old World, and 
the vast amount of important business transacted through 
this means, render the interest only second in importance to 
our vast railroad system. 

§ 2. Are they Common Carriers #— Controversy —Some con- 
troversy has existed in reference to the question, whether 
telegraph companies are common carriers or whether their li- 
ability is the same as common carriers of merchandise. On 
general principles it may be said that their duty and liability 
are closely allied to that of common carriers, but that they are 
not strictly common carriers, nor subject to the same strict 
responsibility. The authorities are somewhat conflicting in 
reference to the extent and character of this liability. On 
one side it is held that they are amenable substantially to 
the same liability.t And on the other hand a more lim- 
ited liability, if not maintained bya preponderance of au- 
thority, is at least by many very respectable ones.{ In the 
case of Bruce & Munford v. U.S. Telegraph Company, the 
court (Johnson, J.) say, that the business of telegraph- 
ing, is ‘‘radically and essentially different, not only in 

* From advance sheets of a Treatise on the Law of Damages, by G. W. 
Field, of the Iowa Bar. 


+ Baldwin v. U.S. Tel. Co., 1 Lans. (N. Y.) 125; S.C. 45 N. Y¥.744; McAn- 
drew v. The Electric Tel. Co., 33 Eng. Law & Eq. 180; Bowen v. The Lake 
Erie Tel. Co. (C. P.), Ohio (N. P.),1 Am. L. Reg. 685 (1858); Parks v. Alta. 
Tel. Co., 13 Cal. 422; Bryant v. The Am. Tel. Co., 1 Daly 575 (1865) ; Wash- 
ington & N. O. Tel. Co. v. Hobson, 15 Gratt. (Va.) 122 (1860). 


tLeonard v. New York, etc., Tel. Co., 41 N. Y. 544; Per Hunt, J.,in New 
York & Wash. Print, Tel. Co. v. Dryburgh, 35 Penn. 298 (1869) ; De Rutte v. 
N. Y., & Alb. Buff, Tel. Co., 1 Daly (N. ¥.C. P.) 547; S.C. 30 How. 
Pr. 403 (1866); Smithson v. U. S. Tel. Co., 29 Md. 162 (1868) ; Ellis v. 
American Telegraph Co., 13 Allen 226; Breese & Munford v. U.S. Tel. Co, 
Allen Tel. Cases, 663 (S. C. 45 Barb. 274). 








732 | CENTRAL LAW JOURNAL. 


[Vol. 2, No. 46. 





its natyre and character, but in all its methods and agen- 
cies, from the business of transporting merchandise and 
material substances from place to place by a commor 
carrier.”{ While in a former case, Daly, J., held, that 
as the business of these companies “is one which leads 
to their being intrusted with confidential and valuable 
information ; especially in commercial matters, there are 
opportunities for fraud and abuses, which, in view of 
the relation which they occupy to the public, make it neces- 
sary upon grounds of public policy, that they should be 
held to a more strict accountability than ordinary bailees.’’ § 
The liability of telegaraph companies would appear, from the 
preponderance of authorities, more nearly to resemble the 
liability of the common carrier of passengers. 


§ 3. At Least Ordinary Care required.—The weight of 
authority would authorize parties to stipulate in reference to 
damages on a breach ofa contract to use extraordinary care and 
diligence on the part of acompany, or for a breach of acontract 
insuring the prompt and correct transmission of the message ; 
but it is still questionable, if they can so contract as to relieve 
themselves from all care, or from ordinary care. For although 
the “liberty to contract ’’ is said to be “the highest policy,’’ 
it is well settled, that a contract to relieve the common car- 
rier from all liability for loss or injury, to the merchandise 
he undertakes to carry, is against public policy, and therefore 
void. And the reason for the distinction between common 
carriers and telegraph companies in this respect is not en- 
tirely clear. 


§ 4. Measure of Damages—Order for Sait.—In relation 
to the measure of damages, on general principles the com- 
pany should be liable for such damages as directly and 
naturally result from the breach of the contract to transmit, 
-and by which it undertakes at least to use that diligence and 
care which the delicate and important character of the busi- 
ness requires, and which its patrons may reasonably expect ; 
. and also to all such damages as the parties contemplated, or 
had reason to contemplate, at the time of the contract, as the 
result of a breach. Thus, where the message was, ‘‘send 
5000 sacks of salt immediately,’’ and the message, through 
the negligence of the defendant, a telegraph company, was 


t 45 Barb. 274; Ss. c. 48 N. Y. 132. 

¢ De Rutte v. The N.Y., Alb. & Buff. Tel. Co., 1 Daly (N.Y. C. P.)'547 (1866.) 
There is perhaps a third class of cases where the doctrine of a bailee’s lia- 
bility is ignored, and they are placed upon the same ground in their dealings 
with parties as ordinary persons, and bound to the public in no other 
way than an individual. According to this view they are private corporations, 
and, like private persons, capable of contracting in reference to the business 
in which they are engaged, and which they undertake to perform, and of lim- 
iting their liability in the same way. Leonard v. N.Y. Tel. Co., 41 N. ¥. 544, 
recently approved and followed by Appleton, J., in True v. International Tel. 
Co., 5 Chic, Leg. News, 170 ; S.C. 60 Me, In this case the plaintiff had employed 
the telegraph company to send a dispatch. The blank on which it was writ- 
ten bore on its margin a notice stating that the amount of damages to be re- 
covered in case the message was not properly sent should be the price paid 
for transmitting the message, which was forty-eight cents. The learned judge 
in his opinion remarks; “‘ Here is a contract. The consideration is sufficient. 
It is entered into by parties competent to'contract. There is no statute pro- 
hibiting. It is a contract for the liquidation of damages to be paid in case of a 
violated contract. Whether the damages agreed upon be large or small, it is 
a matter for the contracting parties, and for them alone. If they are satisfied 
with large or small dafhages, it matters not to any one else.” See also in re- 
lation to the measure of damages, Stevenson v. Mag. Tel. Co., 16 Upper 
Canada Rep. 530; Landsberger v. Mag, Tel. Co., 32 Barb. 530. 





{For a discussion of this subject, see an article in 2 CENT. L. J. 198. 


changed so as to read, ‘“‘send 5000 casks of salt immedi- 
ately ;’’ and in compliance with the order thus received, the 
plaintiff sent the salt from Oswego to Chicago, to the plain- 
tiff’'s agent who sent the message ; and it appeared that the 
term ‘‘ sack ’’ designated a package of fine salt of about four- 
teen pounds weight, and the term ‘‘cask,’’ a package of 
coarse salt of about 320 pounds weight, and that the salt sent 
under such erroneous order was more valuable in Oswego 
than in Chicago at the time it was sent, and that the plain- 
tiff’s agent, after receiving the same at Chicago, sold it for the 
highest price which could be obtained ; it was held, that the 
measure of damages adopted in the court below, namely, the 
difference between the value of the salt at Oswego and 
at Chicago, and the cost of transportation from the former 
place to the latter, was sufficiently favorable to the defendant.* 


§ 5. Zhe Doctrine of Hadley v. Baxendale, explained and 
applied.—In considering the applicability of the doctrine of 
Hadley v. Baxendale,t to the breach of contracts on the part 
of telegraph companies, and particularly to the case under 
consideration, Earle, Ch. J., in delivering the opinion of the 
court in the above case, remarks: ‘‘It is not required that 
the parties must have contemplated the actual damages which 
are to be allowed ; but the damages must be such as the par- 
ties may fairly be supposed to have contemplated when they 
made the contract. Parties entering into contracts, usually 
contemplate that they will be performed, and not that they will 
be violated. They very rarely actually contemplate any dam- 
ages which would flow from any breach, and very frequently 
have not sufficient information to know what such damages 
would be. As both parties are usually: equally bound to know 
and be informed of the facts pertaining to the execution or 
breach of a contract which they have entered into, I think a 
more precise statement of the rule is, that a party is liable 
for all the direct damages which both parties to the contract 
would have contemplated as flowing from its breach, if at the 
time they entered into it they had bestowed proper atten- 
tion upon the subject, and had been fully informed of the 
facts. In this case then, in what may properly be called a 
fiction of the law, the defendant must be presumed to have 
known that this dispatch was an order for salt, as an article 
of merchandise, and that the plaintiff would fill the order as 
delivered ; and that if the salt was shipped to Chicago it 
would be shipped there as an article of merchandise to be 
sold in the open market. And the market price in Chicago 
being less than the market price at Oswego, that they would 
lose the cost of transportation and the difference between 
the market price at Chicago and the market price at Oswego. 
I think, therefore, that the rule of damages adopted by the 
referee was sufficiently favorable to the defendant. The dam- 
ages allowed were certain, and they were the proximate, di- 
rect result of the breach.’’ 

§ 6. Mistake in a Message ordering Bouquets—Damages. 
—So, where a telegraph company received a message order- 
ing “two hand bouquets,” and the agent of the company er- 
roneously supposing the word “hand ”’ tobe “ hund.” and to 
stand for “ hundred,’’ delivered it thus altered, and the two 


* Leonard v. New York, etc., Tel. Co., 41 N. Y. 544 (1870). See also, Ret- 
tenhouse v. The Ind., etc., Tel. Co., 1 Daly, 475; Bryant v. The Am. Tel. 
Co., 1 Daly, 576; New York and Washington Print. Tel. Co. v. Drysburg, 35 
Penn. St. 298. : 


t9 Exch, 341." 
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hundred bonquets were furnished accordingly. On an action 
brought by the receiver of the message against the company 
for damages in consequence of the mistake, it was held, that, 
‘‘ though telegraph companies are not, like carriers, insurers 
for the safe delivery of what may be entrusted to them, their 
obligations, so far as they reach, spring from the same source, 
namely, the public nature of their employment, and the con- 
tract under which the particular duty is assumed,’’ and that 
it is one of the plainest of their obligations to transmit the 
very message prescribed. The plaintiff, who was a florist, was 
held entitled to recover the loss sustained, and the expenses 
incurred in cutting and procuring the large number of flow- 
ers required for the bouquets. * 

§ 7. Mistake in a Message ordering a Shawl—Damages.— 
So, where a dispatch was delivered to a telegraph company 
in Michigan, ordering ‘‘ one shawl,’’ and by a mistake of the 
company the dispatch delivered in New York, was for ‘‘ one 
hundred shawls,’’ and in compliance with the order received, 
the plaintiff to whom it was addressed, sent from New York 
one hundred shawls to the sender of the dispatch in Michigan, 
where they arrived, but were re-shipped to the consignor at 
New York; it was held, in an action against the company, 
by the party to whom the erroneous order was delivered, that 
the measure of damages was the freight from New York to 
Michigan and back to New York, and the depreciation in 
the value of the shawls, they having arrived in New York after 
the shawl season was over.t 

§ 8. Delay in sending a Message ordering Property attached 
—Damages.—In another case the message delivered to the 
telegraph company was: ‘‘ Due $1800. Attach if youcan find 
property—will send note by to-morrow’s stage;’’ and, owing 
to a delay of the company in sending the dispatch until the 
day following the delivery, the debtor’s property directed to 
be attached by the message was all siezed by other creditors, 
and the plaintiff could attach nothing ; the court held the 
company liable for the whole debt that was by their negli- 
gence lost, as the direct and proximate damage resulting from 
the breach of the contract to transmit the message without 
unreasonable delay. J 

§ 9. Mistake in a Message ordering Stock sold and other 
Stock purchased.—In another case the plaintiff in Washington 
by a message directed his brokers in New York to sell five hun- 
dred shares of Michigan Southern Railroad stock, and pur- 
chase five hundred shares of Hudson River Railroad stock ; 
but owing to a mistake of the telegraph company to which the 
message was delivered, the message delivered to the brokers 
directed them to buy five hundred shares of Michigan South- 
ern Railroad stock. The brokers purchased the five hundred 
shares of Michigan Southern as directed by the erroneous 
message, at the morning board of that city. The plaintiff, on 
discovering the mistake, corrected it by repeating the dis- 
patch, which, in its correct form, was not received by his 
brokers till after the morning board had adjourned. On re- 
ceiving the telegram thus corrected, the brokers sold five 
hundred shares of Southern Michigan on the street. It was 


*The N. Y. & Washington Print. Tel. Co. v. Drysburg, 35 Penn. St. 298. 
tBowen v. The Lake Erie Tel. Co., 1 Am. Law Reg. (N. S.) 685. 


q Parks v. the Cal. Tel. Co., 13 Cal. 422 (1859). See also the same dac- 


trine in Bryant v, The American Tel. Co., 1 Daly, (N. Y.) 575 (1865) ; and The: 


Wash. & N. O. Tel. Co., v. Hobs on, 15 Gratt. (Va.), 122. 





sold at the highest price then attainable, and the Hudson 
River stock purchased at the best terms that could be ob- 
tained ; but the sale thus made of Michigan Southern stock, 
was less by $1750 than the highest price at which it could 
have been sold, had the message been correctly received and 
in due time, and was less by $1375 than the average price of 
the stock at the morning board. Judgment was rendered for 
the latter sum, and on appeal sustained by the court.|| 

§ 10. Mistake in a Message ordering Wheat purchased, etc. 
—Damages.—And, where it appeared that a dispatch was de- 
livered by the plaintiff to the defendant to be transmitted, di- 
recting the purchase of wheat at the limit of 22 francs the 
hectolitre, but through the defendant’s mistake, the number 
“‘22,’’ was changed to ‘‘ 25,’’ in consequence of which, wheat 
was purchased at a price that proved a loss of more than 
$2000, the court held this loss to be the direct and immedi- 
ate consequence of the defendant’s mistake and negligence, 
and that it furnished the measure of the plaintiff’s damages. 
The court further held that, although the defendant was not, 
like a common carrier, an insurer of the correct transmission 
of messages delivered to it, yet public policy required that it 
should be held to a stricter accountability than ordinary 
bailees, and that, as the value of its services consisted in the 
correctness and diligence with which it transmitted mes- 
sages, any errorin the message, or unreasonable delay in its 
delivery should be presumed to have arisen from its negli- 
gence. tt 

§11. Delay in a Message ordering ‘‘ Lepines’’ sold—Dam- 
ages.—In another case a message delivered to a telegraph 
company at New York, directed a party at St. Louis to ‘sell 
silver lepines for $10—also others for less ;’’ but the dispatch 
was not sent by the company, and owing to the fluctuations in 
gold, which wasat a premium, there was a considerable de- 
cline in the market before the arrival of a letter from the 
plaintiff at New York, to the party to whom the dispatch was 
addressed at St. Louis, containing the same instructions. , In 
a suit for damages against the company, caused by not send- 
ing the message, it was held, that the defendant was liable 
for the want of due diligence and care in not sending the mes- 
sage, and that without being notified of the specific pecuniary 
value of the dispatch, and that it was its duty to infer 
that the dispatch was of importance and of pecuniary 
value to the sender (the plaintiff); and that the damages 
should be measured by the decline in gold which caused the 
difference in the market value of lepines.** 

§ 12. Where by mistake a Message is wrongly directed and 
elie where a message was delivered to the operator 
at O., by the plaintiff, to be sent to his agent at R., request- 
ing him to telegraph back to the plaintiff the condition of 
a certain petroleum oil well at R., belonging to the plaintiff, 
and the operator was informed by the plaintiff that unless an 
answer was promptly received, he should sell the well ata 
certain sum, which had, to the knowledge of the operator, 
been offered him; and the ordinary charge for transmitting 
the message the whole distance and over the lines of two com- 

|| Rittenhouse v. The Ind. Line Tel., etc., 1 Daly (N. Y.) 474; S. C. 44 N. 
Y. 263. 


tt De Rutte v. The New York & C, Tel. Co., 1 Daly 547. See also, Smith- 
son v. U.S. Tel. Co., 29 Md. 162 (1868); where the same doctrine is held. 


**Strasburgh v. The West.Un. Tel. Co., N. ¥. Sup. Ct. R. (1867). See Allen 
Tel. Cas. 661. See also The U. S. Tel. Co. v. Wenger, 55 Pa. St. 262. (1867). 
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panies having been paid, it was transmitted to S., and then 
received by the defendant, and transmitted to R.; but through 
the negligence of the defendant, it was wrongly directed, 
and did not reach the plaintiff’s agent for several days after- 
wards, but the defendant had no knowledge of the special 
purpose of the message ; and it appeared that the plaintiff, re- 
ceiving no reply, sold the well at the offer, but it also ap- 
peared that-it was worth more, and might have been sold for 
more, if the message had been duly received; it was held, 
that the defendant was not liable for the difference between 
the price for which it might have been sold, and for which it 
was in fact sold, as the agent receiving the message was not 
the defendant’s agent, and the message contained no infor- 
mation from which it could be inferred that any special or 
peculiar loss would ensue from a non-delivery of it.* 


* Baldwin v. U.S. Tel. Co., 45 N. Y. 744. See also Bryant v. Am. Tel. 
Co., 1 Daly, N. Y. 575; West. U. Tel. Co. v. Graham, 1 Colorado 230. 





Escrow—Impeachment of Commercial Paper Exe- 
cuted but not Delivered. 


ROBERTS v. McGRATH.* 
Supreme Court of Wisconsin, Ffune Term, 1875. 


Hon. E. G. Ryan, Chief Justice. 


** OrRasMus COLE, 


“ WriiaM P. Lyon, } Associate Justices. 


Note and Mortgage Delivered as an Escrow—Procured by Fraud and ne- 
gotiated to Innocent Purchaser.—The defendant wrote his iable pr 


uote and executed his mortgage securing the same, and deposited them i in the safe td a 
third person, subject to his (the defendant’s) orders. They were procured from the cus- 
todian by the payee through fraud,and were by the payee negotiated to an innocent pur- 
chaser. He/d, that such purchaser could not recover if the note and mortgage got into 
circulation without the maker’s negligence ; that the protection which the law merchant 
extends to the dona fide holder of negotiable paper, who acquires it for value before 
maturity,does not extend to a case where the instrument never had an inception or 
lawful existence as such, and where the party sought to be charged is free from neg- 
ligence. 

The action is on an instrument purporting to be a promissory 
note made by the defendant, payable to the Milwaukee and Hori- 
con Railroad Company, or order, and (as it seems to be conceded, 
although the record fails fully to show the fact), endorsed to the 
plaintiff by the payee. The piaintiff received the note in due 
course of business, before due,for value, and without notice of any 
defence thereto. The answer of the defendant alleges that the 
note was never delivered to the payee, but was clandestinely and 
fraudulently obtained by it, without the knowledge or consent of 
the defendant, from a person with whom the defendant had de- 
posited it to hold the same subject to his order. 

It appears from the evidence, and is not disputed, that in the 
year 1856, the payee, the Milwaukee and Horicon Railroad Com- 
pany, contemplated the procuring of autority from the legislature 
to extend its railroad to Grand Rapids (which it was not then 
authorized to do), and proposed to the citizens of that place, and 
of Centralia, that they take $75,000 of the stock of the company 
to aid in such extension. For the purpose of ascertaining approx- 
imately how much stock would be thus taken, many citizens of 
Grand Rapids made and executed their several notes and mort- 
gages for different sums (but did not deliver the same) with the 
understanding and agreement between them and the railroad 
company, that the securities should be deposited in the safe of one 
Scott, but to remain entirely under the control and subject to the 
orders of the makers and mortgagors respectively. In case the 
latter should elect to deliver the same to the railroad company, the 
securities were to be received by it in payment for stock. Among 





*Reported for this journal by J; G. Flanders, Esq., of Milwaukee, of counsel 
for the defendant, 





\ 
the papers so deposited was the note in suit and a mortgage to se- 
cure the same executed by the defendant and his wife. The de- 
fendant sent the note and mortgage by Mr. Powers tg be deposited 
in the safe of Scott, and Powers placed them there. 

A short time after (the precise time does not appear), the agent 
of the railroad company who was instrumental in procuring the 
notes and mortgages to be executed, went to the store of Scott in 
his absence, and obtained possession of the same by pledging his 
honor to the clerk of Scott that he only desired them to make an 
abstract or schedule of names, descriptions and amounts, and 
would return them to the safe as soon as thatshould be done. Mr. 
Powers was present on that occasion and said to the clerk that he 
thought it a courtesy due to a gentleman who had given his word 
of honor to return the papers, to allow him to take them long 
enough to look them over, but at the same time Mr. Powers stated 
that he had no authority over them. The agent did not return the 
securities to the safe but delivered them to the payee, the railroad 
company, which negotiated them after having the mortgages reg- 
istered in the office of the register of deeds. Among the secureties 
thus taken from the safe, delivered and negotiated, was the note 
in suit. 

When the defendant learned that his note and mortgage had 
thus passed into the hands of the payee, he made diligent efforts 
to regain possession thereof, but without success. 

Under the instructions of the court (which are sufficiently stated 
in the vpinion), the jury returned a verdict for the plaintiff for the 
amount of the note, principal and interest; a motion for a new 
trial was denied and judgment entered pursuant to the verdict. 

The defendant has appealed. 

Lyon, J.—That a dona fide holder for value of a negotiable 
y | promissory note before maturity, takes the same fee from equities 
between the original parties thereto, is a general elementary rule 
of the law merchant, none will deny. But to bring an instrument 
within this rule it must be the negotiable paper of the party by 
whom it purports to have been made. It is not sufficient that it 
has the form, that it is in the similitude of such paper, it must be 
such in fact. If it never had an inception or legal existence, the 
party sought to be charged upon it may always, unléss estopped 
by his own negligence, defend successfully against it without re- 
gard to the time when, or the circumstances under which the 
holder acquired it. This court so held in Walker v. Ebert, 29 
Wis. 194; in Kellogg v. Steiner, Id. 626, and in the case of Chip- 
man v. Tucker, and Roberts v. Wood, decided herewith. 

That an instrument in the form of a negotiable promissory note 
which has not been delivered by the alleged maker thereof, never 
had an inception, and has no legal existence as such, can not be 
doubted. Thomas v. Watkins, 16 Id. 549. 

In Walker v. Ebert, will be found an able discussion of this 
whole subject by Dixon, C. J., in which he cites and comments 
upon many of the cases bearing upon it, and it is not deemed 
necessary to go over the ground again. The cases just cited must 
be regarded as settling the law in this state on the subject under 
consideration. Neither is it necessary to refer at length to the 
numerous cases in other states cited by the learned counsel for the 
plaintiff in support of the opposite doctrine. 

These may be dismissed with the single remark that we believe 
it will be found on examination that in a very large majority 
of them, the instruments in question were delivered but were at- 
tacked for fraud, failure of consideration and the like, or that the 
alleged makers were fairly chargeable with negligence in allowing 
the same to get into circulation, and were estopped thereby to deny 
the inception and existence thereof. 

We do not forget the claim and the argument founded upon it, 
that Walker v. Ebert is unlike the present case in its facts. It is 
undoubtedly true that the facts of the two cases are different. But 
the principle upon which the former case was decided is directly 
applicable here. The principle is that the protection which the 


law merchant extends to the bona fide holder of negotiable paper, 














Nov 


who 
case 
istet 
fron 


stru 
—tl 
deli 
Sco 
API 
sar 
an 


~~ w-_- & 69 





vw om 


~ 


= 6]’w—.UlUO 


— XUM 





Nov. 12, 1875.] 


CENTRAL LAW JOURNAL. 735 





who acquired it for value before maturity, does not extend to a 
case where the instrument never had an inception or lawful ex- 
istence as such, and where the party sought to be charged is free 
from negligence. 

The record in this case contains abundant evidence that the in- 
strument in suit was never delivered by the defendant to the payee 
—the railroad company—or to any person for it. Itwas not even 
delivered or placed im escrow, but was lodged in the safe of Mr 
Scott, subject to the order and legal control of the defendant alone. 
Applying to the case the principes above stated, it must neces- 
sarily follow that the instrument is not the note of the defendant, 
and that he is not liable thereon to any person, not even to a dona 
fide holder who purchased the same for value before maturity, 
unless it got into circulation by means of his negligence. 

The court refused to give the jury the following instruction 
prayed for on behalf of the defendant, and gave no instruction 
equivalent thereto: ‘‘ To make the defendant liable on the note, it 
must have been intended to be put in circulation by delivery, or 
so put in circulation through some negligence or fault on his part, 
which contributed to, or did, put the same in circulation.” 

There was considerable controversy on the argument as to 
whether the certificate of the circuit judge thereto shows that the 
bill of exceptions contains all of the evidence introduced on the 
trial. Whether it does or not the record contains sufficient of the 
evidence to show that the proposed instruction was material and 
pertinent to the case. And it necessarily results, from the views 
above expressed, that the same should have been given. 

The court instructed the jury as follows: “If Powers, after 
placing the same (the note) in the safe, although protesting that 
he had no authority to do so, directed the person in charge of the 
safe to deliver the note to the agent of the payee, the' plaintiff, if 
an innocent holder for value before maturity, is entitled to 
recover.” 

We find no evidence in the record that Mr. Powers had any 
authority whatever to direct a delivery of the securities, or that he 
gave any directions to deliver the same. If all the evidence is be- 
fore us, this instruction (which was duly excepted to), was clearly 
erroneous, there being no testimony to support it. 

It would be improper to indicate here any opinion on the ques- 
tion of the alleged negligence of the defendant. That will be for 
the jury to determjne when the cause shall be again tried. ~ 

The judgment must be reversed and the cause will be remanded 
for another trial. JUDGMENT REVERSED. 





The Passage of Laws. 


PETER LAIESON £7 AL. v. THE PEORIA, ATLANTA AND 
DECATUR RAILROAD COMPANY £7 AZ.* 


Supreme Court of Illinois, Oct. 13, 1875. 


Hon. PinckNEyY H. WALKER, Chief Justice. 
“* SipNEY BREESE, 

‘ ALFRED M. CRAIG, 

‘* JoHN SCHOLFIELD, 

‘ Joun M. Scort, 

‘* BENJAMIN R, SHELDON, 

“© ‘WILLIAM K. MCALLISTER. 


Associate Justices. 


1. Pleading—Answer of Corporation—Seal.—The answer of a corporation to a 
bill in chancery, where answer under oath is waived, is mere pleading, and although it 
is more regular to require the corporation to answer under seal, it is not essential, nor 
cause for reversal, if the seal is not attached. 

3. . Answer of Municipal Corporation—Signature of Officer.—The 
answer of a municipal corporation may be signed in the name of the corporation, and 
does not require the signature of an officer in addition. 

3. Legisiative Bills—Object of Numbering them.—The object of numbering 
bills introduced in the legislature, is to preserve their identity and aid in the dispatch 
of business ; and to show that the bill was read the requisite number of times in each 
house, and was passed by the constitutional vote. 

4. ——. Title of Bill.—The title of a bill is ofe means of identification, but is 
not an essential part of a bill, and is usually adopted after the bill has passed. The title 
of a law is an essential part of the law. 


*Reported for this Journal by Messrs. Ingersoll & Puterbaugh of Peoria, Illinois. 








. . Law Signed by Speakers presumed Valid—Presumption may 
be Rebutted.—A law signed by the speakers of the two houses, and approved by the 
governor, is presumed to have been constitutionally passed and valid until that presump- 
tion is overcome by legitimate and clear and convincing proof that it did not pass 


regularly. 


John M. Palmer & F. Mayo Palmer, counsel for appellant ; 
Ingersoll & Puterbaugh, and W.S. Bush, counsel for appellee. 

WALKER, Ch. J., delivered the opinion of the court. 

This was a bill in chancery filed by appellants in the Logan 
Circuit Court in behalf of themselves and other tax-payers against 
the railroad company, town collectors and others, to restrain the 
collection of a tax. 

The bill alleges that the town auditors, in the towns of Atlanta 
and Oran, on the 12th day of August, 1873, made a certificate that 
there was due certain sums of money to be paid for interest on 
bonds, issued to aid in the construction of the railroad. The bill 
charges that there was issued by the authorities $37,000 of bonds, 
and that the town authorities had delivered a portion, and that the 
president of the railroad company had possessed himself of an- 
other portion, without the consent of the supervisor or town clerk. 
That the town authorities had certified that the interest on the 
bonds was a town charge, and delivered the same to the county 
clerk to be extended as a tax on the real and personal property 
in the town, and that the county clerk claims that he, in the dis- 
charge of his duty, is compelled to extend the same on the taxable 
property in the towns. 

This bill charges that the railroad company claims to be organ- 
ized under a special law of the general assembly, under which its 
officers acted in laying out the road, but complainants deny that it 
was ever constitutionally adopted by the general assembly, and 
claim that all acts performed in the levy of this tax are therefore 
void. That the road is not completed, and the officers of the com- 
pany represented that it would proceed promptly to construct the 
railroad from Peoria by way of Atlanta to Decatur, and that any 
bonds that should be voted therefor should be faithfully devoted 
to the construction of the road, and the company had, or soon 
would have, sufficient funds for that purpose ; that all of these rep- 
resentations were false, and were made knowing them to be false, 
and with intent to cheat and defraud the town and the tax-payers, 
and to obtain the bonds without a valuable consideration therefor. 

It is charged that it never was intended in good faith to com- 
plete the road ; that it is not completed ; that the road has not been 
prosecuted promply and in good faith ; that the officers of the com- 
pany still hold the bonds, or have converted them to their own 
use, and that they have sold the franchises, and abandoned the 
construction of the road. On filing the bill, a temporary injunc- 
tion was issued staying the collection of the tax. 

The Railroad Company, Dunham, Dills, Lambert, and the town 
of Atlanta answered the bill, which was verified by the affidavit of 
Dills and Dunham, to be used on a motion to dissolve the injunc- 
tion. Prior to the hearing of that motion, complainants moved to 
suppress the answer, because, so far as it related to the railroad 
company, it was not under the seal of the company, and was not 
signed by one of its officers, and as to the town of Atlanta, be- 
cause it was not signed by an officer of the town. This motion 
was overruled. The answer denies all the material allegations of 
the bill. Ld 

Subsequently, a motion to dissolve the injunction came on to be 
heard.on bill, answer and affidavits filed. The court dissolved the 
injunction and the bill was dismissed, and complainants bring the 
case to this court by appeal. 

The answer, amongst other things, stated that the bonds were 
not in the hands of the company, but had been sold and delivered 
to innocent purchasers ; and this and other allegations in the bill 
were fully sustained by the proof ; and appellants make no point 
on that question in their argument, but insist that the court erred 





in refusing to strike the answer from the files, and in assessing 
damages for the wrongful suing out of the injunction. 
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The answer was called for without oath, and was only sworn to 
for the purpose of being used as an affidavit on the motion to dis- 
solve. Such an answer has always been held to bea mere plead- 
ing, only denying the allegations of the bill and putting complain- 
ants to their proof, and to disclose any special defence he may re- 
ly upon ; and although it is more regular to require a corporation 
to answer under seal, we feel no inclination to reverse a case on 
that ground alone. When the evidence sufficiently sustains a 
full answer to which there is no objection, we would not be war- 
anted in reversing, because one of the defendants had failed to at- 
tach its seal. There is no suggestion that this answer is not suffi- 
cient as to Dunham, Dills and Lambert ; it sets up the entire de- 
fence, which applies as well to the railroad company and to the 
town of Atlanta as it does to them; and the same is true as to the 
officers having charge of the collection of the taxes. 

Had the railroad company set up a defence peculiar to them- 
selves, then it would have been different. The proceeding was 
virtually against the bond-holders,and the railroad was but a nom- 
inal party ; and had the railroad company made no answer, but 
had been defaulted, still. the court would not have continued the 
injunction against the collection of the money to pay the interest 
to the bond holders,unless it had been apparent from the evidence 
that the bonds were void, or some equitable grounds were shown 
against the bond-holders. And as the evidence required the dissol- 
ution of the injunction, even if the railroad company had been de- 
faulted, we must decline to reverse, on the ground that the answer 
of that company was not under seal. It might be treated asa 
nullity and as not being on file, and still the dissolution would be 
correct. 

The objection taken to the town of Atlanta is that it was not 
signed by an officer of the town. This is answered by the case of 
Fulton County v. Miss. & Wabash R. R. Co, 21 Ill. 338, where it 
is held that a defendant need not write his own name to his an- 
swer. Here the name of the corporation was written, and there is 
nothing to show that it was unauthorized. Nor are we aware of 
any rule of practice that requires the president or any officer to 
sign his name, in addition to that of a municipal corporation, to an 
answer to a bill or other instrument. That is done,as their charter 
authorizes, in the name of the corporation. 

On examining the evidence, we find that it sustains the finding 
of the damages decreed by the court on dissolving the injunction. 
The sum allowed was reasonable, and was shown to be so by the 
evidence. The statute authorized it, and the court was required 
on the evidence to allow the damages and render a decree 
therefor. 

We now come to the consideration of the question of whether 
the charter of the railroad company, under which this subscription 
was made and the bonds issued and the taxes levied, was consti- 
tutionally adopted. It appears from a certified copy of the 
journals of the senate, that on the 28th of January, 1869, Mr. 
Nicholson introduced Senate Bill No. 453, for.an act to incorpor- 
ate the Peoria, Atlanta and Danville Railroad Company, which 
was read a first time, and on his motion the rule was unanimously 

‘dispensed with, the bill read a second time, and referred to the 
committee on railroads. It also appears that Mr. McManus, from 
the committee on — to which was referred Senate Bill 
No. 453, for an act to Micorporate the Peoria, Atlanta and Decatur 
Railroad Company, reported the same back and recommended its 
passage as amended. The report of the committee was concurred 
in and the bill ordered to be engrossed for a third reading. The 
journals show that this bill, No. 453, was regularly passed on the 
call of “‘ayes” and “nays.” © 

The objection taken is that there were two bills of the same 
number, but of different titles—that one was regularly introduced, 
read twice and referred to the appropriate committee, and that a 
member of the same committee reported back another bill of the 


failed for want of compliance with constitutional requirements to 
become a law. 

But is the position well-taken ? The constitution requires every 
bill to be read on three several days in each house, unless in case 
of urgency three-fourths of the house, when such bill was pending, 
should deem it expedient to dispense with the rule ; and the ques- 
tion is, was the bill for this act ever read three times in the senate 
before its passage by that body? If the entry on the journal re- 
fers to the same bill, then the requirements of the organic law are 
satisfied. If not, then the act is void. The question, then, is one 
of identity. Do these entries show there was one or two bills acted 
upon by the senate? The number is the same throughout—about 
that there is not the pretense of the slightest doubt. 

And it is manifest that to have more than one bill pending at 
the same time, with the same number, would lead to confusion. 


preserve their identity and prevent confusion. The placing a 
number on each bill by each house, is well calculated to aid in 
the despatch of business, in enabling members to vote intelli- 
gently, and the secretary to note the proceedings under each. It 
is adopted as a matter of convenience and as a means of always 
identifying a bill. Itis true the fundamental law does not refer to 
the numbers of bills, but leaves each house the choice of means 
to identify their bills, so that the journals shall show that each 
was read the requisite number of times and was passed by the con- 
stitutional vote. 

That there was but one bill, and that it was passed there seems 
not to be the slighest doubt. If the senate were in the habit of 
permitting their secretary to place the same number on several 
bills introduced in that body, then there might be a doubt created, 
but such is not the practice, and when we finda bill introduced 
and read a first and second time by one title, and referred to a 
committeee, and it is reported back with the same number, but a 
change is made in the title, and the report says the bill has been 
amended by the committee, is there the slighest reason to doubt 
that it isthe same? The presumption would rather be, that the sec- 
retary had mistaken the title, and so entered it on his journal, or 
as the committee report, that they had amended the bill, that the 
change in title was one of the amendments they had made. 

The constitution does not require bills to be entitled, but that is 
done as a means of identification. Ifa bill were introduced with- 
out a title, and regularly passed, and the title then adopted, we are 
unable to see that there would be any coustitutional objection to 
such a law for that reason. The title to a bill is usually adopted 
after it has passed the house, and is not an essential part of a bill, 
although it is of a law. 

If we find a law signed by the speakers of both houses, and ap- 
proved by the governor, we must presume that it has passed in 
conformity with all the requirements of the constitution, and is 
valid, until the presumption is overcome by legitimate proof; and 
in such case the evidence must be clear and convincing. It is by 
no means sufficient to only create a doubt whether the require- 
ments of the organic law have been observed, but it must be 
clearly proved. 

In this case we do not think that the proof offered to impeach 
this law has produced that effect, but it has failed even to cast a 
doubt on the proceedings by which it was adopted. 

A careful consideration of this entire record fails to disclose any 
error, for which the decree of the court below should be reversed, 
and it must be affirmed. DECREE AFFIRMED. 





—THE Supreme Court of Indiana lately adopted the following rule, which 
is numbered 36: “ When it shall be discovered, or when objection shall 
be made, after a cause has been submitted, that the transcript is not le- 
gally certified, or that the clerk has not affixed his seal thereto, the appeal will 
not be dismissed for such reason, unless the appellant shall fail to remedy the 
defect within such reasonable time as the court may fix, according to 2 G. & 





same number ; that the act under which the company claims was 
but once read before its passage. If this position is true, the bill 


H. 278, section 581, of which time he shall have notice from the clerk of the 
court,” 


It would defeat the very object of numbering bills, which is to - 
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Warehouseman or Common Carrier—Final and In- 
termediate Consignees. 


MICHIGAN CENTRAL RAILROAD COMPANY v. HENRY 
H. LANTZ AND GEORGE MACY.* 


Supreme Court of Michigan, October 19, 1875. 


Hon. BENJAMIN F. GRAVES, Chief Justice. 


** Isaac MARSTON, am 
‘* JamEs V. CAMPBELL, > Associate Justices. 
** ‘THomAs M. CooLey, 


1. Storage as Warehousemen for Intermediate Consignees.—The charter 
provision permitting the Michigan Central Railroad Company to chargeas warchouse- 
men for the storage of goods left in its depots, beyond a certain length of time, applies 
not only to goods delivered by them, directly to the final consignee, but to goods trans- 
ferred to another carrier, as intermediate consignee, for further transportation. 

2. Goods “ Awaiting Delivery’’ to Another Carrier.—The proviso in 2 16 of 
the charter in the Michigan Central Railroad Company, that the company shall be re- 

ible only as warehe , for goods on deposit in any of its depots “‘ awaiting 
delivery,”’ refers to goods that are awaiting delivery to another carrier, as well as to 
goods destined to some final consignee on the line of the road itself. 





Opinion by Marston, J. 

The only question of any importance in this case is ; Whether 
the railroad company, under its charter, is responsible as common 
carrier or warehouseman for goods transported to Detroit, and 
there deposited in its warehouse awaiting delivery to an interme- 
diate consignee, and afterwards destroyed by fire while so de- 
posited. 

Although it was held in Michigan Central Railroad Company 
v. Hale, 6 Mich. 243, that under such circumstances the company 
was responsible only as warehousemen, there now seems to be a 
misapprehension in the minds of some persons as to what was de 
cided in that case, owing to recent decisions in New York, and the 
Supreme Court of the United States. 

The decision in this case depends entirely upon the construction 
of 3 11, 12, 15 and 16 of the company’s charter. Section 11 au- 
thorizes the company “to charge for tolls and transportation such 
sums as shall be lawfully established by the by-laws of said com- 
pany.’ And by sec. 12, “ the said company shall have full power 
and authority to demand and recover and take the tolls or dues to 
and for their own proper use and benefit, on all goods, merchan- 
dise and passengers, using or occupying the said railroad or any 
other convenience, erection or improvement, built, occupied or 
owned by the said company to be used therewith, and shall have 
power to regulate the time and manner in which goods and pas- 
sengers shall be transported, taken and carried on the same, as well 
as the manner of collecting all tolls and dues on account of trans 
portation, and carriage and storage, and shall have full power to 
erectand maintain such toll-houses and other buildings for the 
accommodation and proper transaction of their business, as to them 
may seem necessary.” That portion of sec. 15 bearing upon this 
question reads as follows: “It shall and may be lawful for the 
said company, from time to time, to fix, regulate and receive the 
tolls and charges taken for the transportation of property and per- 
sons on said railroad as aforesaid, * * and for storage of prop- 
erty remaining in the depots of said company, if not taken away 
as hereinafter provided.” And the 16th section provides that 
“the said company may charge and collect a reasonable sum for 
storage upon all property which shall have been transported by 
them upon delivery thereof at any of their depots, and which shall 
have remained in any of their depots more than four days,” ex- 
cept the Detroit depot, where storage may be charged after the ex- 
piration of twenty-four hours, upon goods nottaken away. ‘“ Pro- 
vided, that in all cases the said company shall be responsible for 
goods in deposit in any of their depots awaiting ‘delivery, as ware- 
housemen, and not as common carriers.” Sess. Laws of 1846, pp 


51-53. 
*Reported for this journal by Henry A. Chaney, Esq., of Detroit. 








Now, although it is this last proviso ‘which exempts the com- 
pany from liability as common carriers, yet, in order to ascertain 
the true intent and meaning of this particular provision, it becomes 
necessary to examine 23 11, 12, 15 and 16 asabove quoted. It is 
insisted that the whole of sec. 16 “‘ clearly refers to cases where 
the goods have arrived at their final destination, and are awaiting 
delivery to the owner or consignee, and does not apply where 
such goods are awaiting transportation,” by another carrier. Sec- 
tions 11,12 and 15 give the company authority to fix, regulate and 
receive tolls and charges for the transportation of property over 
its road. There is and can be no doubt but that the authority thus 
given includes the right to fix, regulate and receive tolls for trans- 
porting property, which, upon arrival at the end of the company’s 
line of road, is to be delivered over to some dther carrier for fur- 
ther transportation. If this is not the case, then the company is 
placed in the strange position of being compelled as a common 
carrier to transport property consigned to some person in another 
state or country, and deliver the same over to the next carrier with- 
out having any power whatever given it by its charter to fix or re- 
ceive tolls, or charges for the transportation of such property, as 
the only authority given the company upon this subject is in the 
language quoted. 

The legislature, also, in the same sections and in the same con- 
nection, gave the company full power and authority to demand, 
recover and take tolls or dues on all goods and merchandise using 
or occupying the said railroad or any other convenience, erection 
or improvement, built, occupied or owned by the company, and 
gave it power to regulate the time and manner of collecting all 
tolls and dues on account of transportation, carriage and storage, 
with full power to erect and maintain such toll-houses and other 
buildings for the accommodation and proper transaction of their 
business as to them might seem necessary, and with authority to 
fix, regulate and receive charges for storage of property remain- 
ing in their depots, if not taken away as therein provided. Secs. 
1z2and15. And again, in sec. 16, the company is given power to 
charge and collect a reasonable sum for storage upon all"property 
transported by them, upon delivery thereof at any of their depots, 
and which shall remain therein longer than the time specified. 

These different provisions all have reference to the same sub- 
ject-matter, and must therefore be considered and construed to- 
gether. When so considered and examined, we fail to discover 
the slightest ground for saying that any distinction whatever was 
made, or intended by the legislature, between property, whether 
awaiting delivery to an intermediate or to a final consignee. 
The clear and evident intention was to authorize the company 
to fix and collect tolls and charges for the transportation and stor- 
age of both classes of property, and to place them in all respects 
upon the same footing. 

Let us, however, pursue the enquiry still farther and see what 
the result of a different construction would be. 

As a common carrier, it is the duty of the company to receive 
and carry all property offered it for transportation. It can not re- 
fuse to receive and carry property, simply because the same may 
be consigned to parties which would necessitate a delivery to an- 
other carrier, in order that the property might be taken to its final 
destination. The company having received and carried such 
property over its line, must take proper care of it until such time 
as the next carrier may be ready and willing to receive it. It is very 
evident that the company must, under such circumstances, very 
frequently have to store property so carried and awaiting delivery 
to the next carrier, the same as it does property awaiting delivery 
to the ultimate consignee. Is there any good reason, then, 
why the company should not be permitted to charge and col- 
lect storage on both classes? Is there any reason why the 
non-resident consignee should be exempt from a burden which, 
under circumstances in every respect similar, the resident con- 
signee must pay? To store and take care of such property is 
equally beneficial to the non-resident as to the resident consignee, 
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—why, then should not each be subject to like charges? And 
why should the legislature discriminate between them? The re- 
sult of the doctrine, now contended for by defendant in error, if 
carried out, would be manifestly so unjust to the citizens of our 
own State that we can not attribute to the legislature any such 
intention. 

But the construction contended for would also create a distinc. 
tion between consignees residing in this state. Goods shipped or 
consigned to a person residing upon the line of the company’s 
railroad would be subject to charges for storage, if permitted to re- 
main in the company’s warehouse more than two days after their 
arrival, while goods consigned to a person not residing upon the 
line, and which would have to be transferred to some other car- 
rier for delivery to the final consignee, would not be subject to any 
charge for storage, no matter how long they were permitted to re- 
main in the company’s warehouse. It is also a well-known fact 
that at the time of the granting of this charter by the legislature, 
there were no lines of railroad running east from Detroit. Goods 
carried over the line of the Michigan Central Railroad, consigned 
to Buffalo, and points east of Detroit, could only be shipped from 
thence by water. It very frequently happened that serious delays 
occurred in the shipment from Detroit on account of storms, and 
that about the time navigation would close each season, there 
would be goods awaiting shipment which would have to remain 
and be stored until the opening of the navigation the next season. 
All these facts were well known, and it can not be supposed that 
the legislature intended the railroad company should store and 
take care of the goods so awaiting delivery, under such circum- 
stances, without any compensation therefor. The language 
should be clear and explicit to warrant us in coming to such a 
conclusion. 

We now come to the proviso in the 16th section, under which it 
is insisted the company is responsible in this case. That proviso 
reads ‘that in all cases the said company shall be responsible for 
goods in deposit in any of their depots awaiting delivery, as ware- 
housemen, and not as common carriers.” 

While, in examining this proviso, we must not extend it beyond 
its general scope and object, neither must we limit it, unless we 
are satisfied that such a limitation was intended. We must also 
examine it in the light of those provisions which preceded, and of 
which it forms a part. As was said in Michigan Central Railroad 
Company v. Hale, 6 Mich. 243, the legislature by this proviso 
‘* designed to adopt a certain and independent rule relative to the 
liability of this company, to avoid the uncertainties of the 
common law.’” What uncertainties were to be avoided? Sup- 
pose the railroad company carries goods over its line, consigned 
to Buffalo, and to be delivered in Detroit, to another carrier for 
transportation across Lake Erie, and that this latter carrier, on ac- 
count of a storm, is unable to take the goods for a period of ten 
days after their arrival in Detroit. Is the railroad company, dur- 
ing all this period, to remain liable as common carrier for the 
safety of these goods? Or suppose the lake-carrier refuses to re- 
ceive the goods,—how long shall the railroad company be required 
to store them? And shall it be liable as a common carrier or asa 
warehouseman for their safety? It may be said, however, 
that the company, by giving notice, and after the lapse 
of a reasonable time thereafter, could terminate its liability 
as acommon carrier. But to whom shall this notice be given ?— 
to the next carrier, or to the ultimate consignee? And what shall 
be considered a reasonable time after the service of such notice? 
It is apparent that there would be considerable uncertainty sur- 
rounding these and other questions likely to arise. The question 
as to what would or would not be a reasonable time is one that, 
from the very nature of things, must be always uncertain. 
Each case must and would depend upon its own peculiar circum- 
stances. It is clear, therefore, that where goods are awaiting de- 
livery, either to an intermediate or final consignee, it would, in 
many cases, if not always, be difficult to say just where the com- 





pany’s liability as a common carrier ceased, and its liability as 
warehouseman began. And this difficulty would be increased 
from the fact, that under the previous’provisions of 3 16, storage 
could not be collected until more than four days had elapsed after 
the delivery of the goods in their warehouse in Detroit, and at all 
other stations on their road until after two days. Under such a pro- 
vision it would be insisted that the company could not hold the 
goods in any such case as warehousemen until the time had 
elapsed entitling them to charge and collectstorage. It was there- 
fore to avoid these uncertainties, and to prevent such aconstruction 
as last suggested, that this proviso was inserted, and it was in- 
tended to apply to all goods awaiting delivery, either to the in- 
termediate or final consignee. 

The reasons for applying it in the one case are equally applica- 
ble in the other. We have already said that the company could 
collect charges for the transportation of goods which were to be 
delivered to another carrier for farther transportation, and that it 
could also collect storage upon such goods while awaiting delivery 
the same as upon goods awaiting delivery to the final consignee. 
Such being the case, we fail to discover any good reason why the 
liability of the company should not be as clearly defined in the one 
case as inthe other. No good or sufficient reason has been as- 
signed why the legislature in the case of resident consignees. 
should exempt the company for its extraordinary liability as a com- 
mon carrier for the loss of goods awaiting delivery, and in the case 
of non-resident consignees, under similar circumstances in all 
other respects, hold the company liable. Ordinarily it is not ex- 
pected that legislation will be less favorable to our own citizens 
than to those of a sister state or foreign country. 

It is, however, insisted that the words “ awaiting delivery” ex- 
clude goods which are to be transported over some other line, as 
such goods are not awaiting delivery, but awaiting transportation ; 
and counsel insists that such was the decision in Railroad Com- 
pany v. Hale. The court there said, “ Goods are on deposit in the 
depot of the company either awaiting transportation or awaiting 
delivery. This section has reference only to goods which have 
been transported and placed in the company’s depot for delivery 
to consignee.” This language of the court does not warrant the 
construction which counsel attempts to give it. The court clearly 
classifies all goods as either awaiting transportation, or awaiting 
delivery. The first includes all goods received and which are 
awaiting transportation by the company over its own line of road; 
the second, all goods which have been carried by the company 
and are awaiting delivery either to the intermediate jor final con- 
signee. Goods which have been transported by the company and 
placed in its depots for delivery are awaiting delivery to the con- 
signee, even though they are to be taken by another carrier for 
transportation to some other place. In this case the person to 
whom the flour was shipped at Buffalo, was the final or ultimate 
consignee, while the transportation company whose duty it was to 
receive the flour at Detroit and carry it from thence to Buffalo, was 
the intermediate consignee. This intermediate consignee was en- 
titled to possession of the flour at Detroit, and had the railroad 
company refused to deliver the same, could have maintained an 
action therefor. Such intermediate consignees have been long 
known and recognized in the law. See Abbott on Shipping, 421 ; 
Canfield v. Northern Railroad Company, 18 Barb., 588 ; Strong 
v. Grand Trunk Railroad Company, 15 Mich., 216. We are of 
opinion, therefore, that the flour, at the time it was destroyed, was 
in the railroad company’s depot awaiting delivery, and that under 
2 16 of the charter, the company is responsible for the loss thereof 
as warehousemen and not as common carriers. 

We were referred to Mills v. Michigan Central Railroad Com- 
pany, 45 N. Y. 622, and Michigan Central Railroad Company v. 
Mineral Springs Manufacturing Company, 16 Wall., 318, as hold- 
ing a contrary doctrine. We have examined these cases and are 
of opinion that the reasons therein stated are not sufficient to war- 
rant us in coming to a conclusion in this case different from that 
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arrived at in Michigan Central Railroad Company v. Hale, 6 
Mich. 243. We have always considered the question as settled 
by the decision in that case, and such has also been the understand- 
ing of the members of the bar throughout the state. The conclu- 
sion there arrived at has never been questioned before the com- 
mencement of the action in this case. Under this view the other 
questions discussed become unimportant. 

The judgment must be reversed with costs, and a new trial’ 
ordered. 





Railway Mortgages and Material-Men’s Liens— 
Priorities. 


NELSON v. IOWA EASTERN RAILWAY CO.* 
Supreme Court of Iowa, October Term, 1875. 


Hon. WIti1AM E. MILLER, Chief Justice. 


‘“* CHESTER C. COLE, 
«James G. Day, 
‘« JAMES BECK, 


1. Railway Mortgages—Mortgages of After-Acquired Property—Liens of 
Material-Men—Priorities—The Point in Judgment.—A mortgage executed by a 
railway company to a trustee, embracing all the property then owned or thereafter to be 
acquired by the mortgagor, for the purpose of securing bonds agreed to be issued toa 
contractor in part payment for the building and equipping of the company’s road, takes 
precedence, in Iowa, of the lien of a material-man for ties furnished and used in the 
building of such road, after the recordation of the mortgage, although such ties were 
furnished before the issuing of the bonds which the mortgage was intended to secure, 
but not until the contractor ‘had expended a large sum of money in carrying out his 
contract. 


Argument 1. Mortgage of After-Acquired Property—Case Distinguished. 
—Although a mortgage of property afterwards to be acquired may not take precedence 
of liens intervening between the recordation of such mortgage and the acquisition of the 
property embraced in it; yet it is not so in the case of a mortgage executed to secure a 
binding contract subsisting at the date of the execution of such mortgage. The case of 
Ladue v. Detroit and Milwaukee R. R. Co., 13 Mich. 396, distinguished. 

Argument 2. Mortgage to Secure Future Advances— Tacking—Interme- 
diate Liens.—When a mortgagee has bound himself to make advances or incur liabili- 
ties, such advances tack, and the mortgage, when recorded, is a valid lien for all the ad- 
vances actually made, although they may have been made after notice of a subsequent 
mortgage or incumbrance of the property. 

Argument 3. Rights of Purchasers of Mortgage Bonds. — Purchasers of 
railway bonds payable to bearer, and secured by a mortgage which purports be of even 
date with the bonds, are not bound to enquire whether the bonds were in fact executed 
contemporaneously with the mortgage, or whether, before the signing or negotiating of 
the bonds, the liens of material-men may not have attached. 

Argument 4. An Illustration.—The material-man in such a case is affected 
with notice ef the mortgage, by the fact of its being recorded, and stands in no better 
position than a second mortgagee, where the bonds secured bythe first mortgage had not 
been negotiated until the second mortgage was executed. He should protect himself 
by refusing to sell his materials without payment or security. 


Associate Justices. 


Argument 5. Mortgage of After-acquired Property— Property Acquired 
affected with other Liens, but incorporated with Mortgaged Property.— 
The principle that a mortgage designed to cover after-acquired property attaches itself 
to such property only in the condition in which it comes into the mortagor’s hands, and 
that whatever interest the mortgagee acquires in it is subject to the liens which en- 
cumber it, where it is so received by the mortgagor, does not apply to cases where the 
property encumbered by leins when it comes into the hands of the mortgagor, becomes 

so incorporated with the other mortgaged property (as in case of plaster or paint ina 
house, or ties in a railroad track), that itcan not be removed without a destruction of 
the whole. Nor does 31855 of the Iowa Code of 1860, giving a specific lien on the 
building or erection in preference to prior liens, apply to such a case. 

2. Nature of Material-man’s Lien upon Railroad in lowa.—The court below 
established the lien of the material-men in this case simply against the lowa Eastern 
Railroad (subject to the prior lien of the mortgagees), and refused to establish it against 
the iron, rails, ties, depots, rolling-stock and engine-house and turn-tables of the road. 
Heid, no error ; the statutes in force at the time gave a general lien upon mad road, ora 
specifie one upon the ties furnished, if they were in a condition to be > 





Appeal from Clayton District Court. 

The plaintiffs claim of the Iowa Eastern Railway Company 
$2182.82 on account of ties furnished the company for construc- 
tion of its road, and ask that their lien therefor may be estab- 
lised and declared prior to the lien of the other defendants, who 
are the holders of bonds of the road secured by the mortgage 





*The full title of this case is Ole Nelson and W. A. Benton v. The Iowa 
Eastern Railway Company and others, defendants, and William Larrabee, 


thereon. The intervenors allege that they are the holders of 
bonds secured by mortgage, and claim that they are entitled to 
priority over the lien of plaintiffs, The court rendered judgment 
against the railroad company for the amount claimed and interest, 
and established a lien therefor against the road, subject and in- 
ferior to the lien of the intervenors. Plaintiffs’ appeal. 

L. Bullis, for appellant; Z. O. Hatch and F. O. Crosby, Wm. 
B. Fairfield, S. Murdock and T. Updegraff, for appellee. 

Day, J.—The Cassville, Milwaukee and Montana Railway Com- 
pany was incorporated May 22nd, 1871. The several intervenors 
in this action subscribed to the road, and were to have its bonds 
for their subscriptions. The Iowa Eastern Railway Company was 
incorporated February gth, 1872. On the 23rd of March, 1872, 
the Milwaukee, Cassville and Montana Railway Company was 
conveyed to the Iowa Eastern Railway Company, the latter com- 
pany agreeing to pay the debts of the former, and to execute its 
bonds to the intervenors, in payment of their claims for sub- 
scriptions. 

On the 16th day of February, 1872, the Iowa Eastern Railway 
Company entered into a contract with Frederick A. Lane, in which 
it was agreed that Lane should construct and equip the road on a 
guage of three feet, from McGregor, Iowa, to a point near Des 
Moines, Iowa, and deliver the same to said company ; in consider- 
ation whereof the company agreed to deliver to Lane the first 
mortgage bonds of said railroad at $8,000 per mile, the second 
mortgage bonds at $5,000 per mile and capital stock fully paid at 
$21,000 per mile. On the same day the Iowa Eastern Railway 
Company, having sixteen miles of its road graded, executed a 
mortgageto the Farmer’s Loan and Trust Company, making them 
trustees to sell and negotiate the bonds described in the mortgage. 
This mortgage contains the following recital: ‘‘ That for the pur- 
pose of constructing, equipping and completing its said road, it has 
decided to negotiate and procure a loan to the amount of $8,000 
per mile of constructed road of its line of road, upon terms and 
security mentioned in this mortgage, and that for that purpose it re- 
solved to make, execute and deliver bonds payable to bearer, to be 
secured by a mortgage or deed of trust of the said railroad from 
McGregor to DesMoines, together with its appendages, franchises 
and right of way, as well as all the lands and real estate that said 
railway company does now, or may hereafter hold, or acquire, and 
also all the rolling stock and property used in operating said road, 
and including all hereafter to be acquired for its use, and to nego- 
tiate, sell and_ dispose of its bonds for said purposes, to-wit: 800 
bonds of $1,000 each, numbered from 1 to 800, both inclusive, and 
800 bonds of $500 each, to be numbered from 801 to 1600, both in- 
clusive, and 2400 bogds of $100 each, to be numbered from 1601 to 
to 4000, both inclusive, and that each of said bonds to bear even date 
of said mortgage, and to provide for the payment of the principal 
at the office of the Farmer’s Loan and Trust Company in the city 
of New York, on the 16th day of February, 1902, and for the pay- 
ment of semi-annual interest at 8 per cent, at same place, on pre- 
sentation of coupon, and all of said bonds to be deemed equally 
and ratably secured, without any preference for any cause one over 
another, and to be issued as required and executed under seal of 
said company and attested by its president and secretary, and that 
each of such bonds being so sealed and signed shall be delivered 
to said Farmer's Loan and Trust Company as trustee, and which 
bonds shall be countersigned by said trustee in its capacity of 
trustee, and that said countersigning shall be conclusive proof that 
the said bond is secured by this mortgage.” 

The mortgage then contains a conveyance to said trustee of all 
the aforesaid described property in trust, to secure the payment of 
said bonds, with power of sale, etc. 

This mortgage was recorded March 6th, 1872. 

In the month of March, 1872, Lane, the contractor, bought and 
paid for 700 tons of iron which is now in the track of the Iowa 
Eastern Railroad and cost $65,000. He also paid $800 for office 





Thomas Updegraff and others, intervenors. 


furniture. In April, 1872, he bought and paid for 100 tons of iron, 
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He also bargained for spikes, fish-plates, bolts and lock-nuts, cost- 
ing $10,500. He bought two engines costing $7,500 each, and 
made other expenditures on behalf of the road. 

The printing of the bonds was ordered prior to the date of the 
mortgage, but it took over a month to print them, and as soon as 
they were ready to be signed, E. H. Williams, the president of the 
company, went to New York and signed the entire amount de- 
scribed in the mortgage, about the middle of April, 1872, and saw 
them delivered to the trustee, and ordered him to deliver them on 
the requisition of one Marvin. All of the bonds upon which the 
intervenors in this action claim priority, were delivered to Lane 
sometime in May, 1872, except one bond to Woodworth, and four 
of $1,000 each held by Larrabee, which were delivered in the 
spring of 1874. The bonds which Lane had were turned over to 
Williams, on sufficient consideration, the latter part of May, 1872, 
and were deposited with the First National Bank of McGregor, as 
collateral security for an indebtedness of the Iowa Eastern Rail- 
way. Afterwards Williams again obtained possession of these 
bonds and transferred them to their respective intervenors in this 
case in June, 1872. All the bonds which the intervenors held were 
delivered in discharge of claims held against the old Cassville, 
Milwaukee and Montana Company, which the Iowa Eastern as- 
sumed on the conveyance to it. 

In April, 1872, the plaintiffs commenced furnishing railroad ties 
for the Iowa Eastern Railroad, and during that month and includ 

the 1st day of May they furnished ties to the amount in value 
$2,180.82. They filed a statement in the usual form for a me- 
chanic’s lien on the 2oth day of July, 1872. 

I, The most important question presented in this case is whether 
or not the plaintiff's lien for the material furnished is senior and 
superior to that of the intervenors. 

The right to make the mortgage in question is conferred by sec- 
tions 1339 and 1340 of the Revision. Upon this subject see also 
the following authorities: United States v. New Orleans R. R., 12 
Wall. 362; Jessup ¢¢ a/., Trustees, v. Bridge ef a/., 11 Iowa, 573; 
Pierce v. Emery, 32 N. H. 484; Dunham v. the Cincinnati, Peru 
&é., Ry, Co., 1 Wall. 254. 

The mortgage in question was recorded March 6, 1872, and the 
bonds secured by it were not signed and delivered to the trustee 
until the middle of April following. Plaintiffs commenced furnish- 
ing ties on the 15th of April. Plaintiffs claim that at that time, the 
mortgage, although recorded, created no lien, because no debt was 
in existence to which it was incident. We are cited to the case of 
Ladue v. the Detroit and Milwaukee Railroad Company, 13 Mich. 
397, in which that court, by Christiancy, J., in an opinion of great 
research and cogency of reasoning, determined that a mortgage 
instrument, without any debt, liability or obligation secured by it, 
can have no present legal effect as a mortgage or an incumbrence 
upon land, and that the instrument can only take effect as a mort- 
gage or incumbrance from the time when some debt or liability 
shall be created, or some binding contract made which is to be se- 
cured by it. In that case a mortgage was made to secure liabili- 
ties which it was optional for the mortgagee to incur in the future, 
and before any were incurred the mortgagor sold the land, and it 
was held that the vendee took it discharged of the mortgage. We 
are not disposed to controvert the correctness of this conclu- 
sion in a case to which it is applicable. But the facts of 
this case, we think, bring it under a different principle. Upon 
the day that this mortgage was executed, Lane entered into 
a valid contract with the company to construct and equip their 
road from McGregor to Des Moines; to do the necessary en- 
gineering ; procure the right of way; do all grading ; build necessary 
bridges and culverts; furnish the iron spikes, chairs and joints ; lay 
and ballast the track ; furnish and place all the ties ; build necessary 
stations, depots, water-tanks, turn-tables and engine-houses build 
a telegraph, and furnish the road with rolling stock. And whilst 
the mortgage was not in terms made to him, yet it was made in 
trust for him and for the expressed and avowed purpose of raising 





the means to construct the road and to pay him the first mortgage 
bonds at the rate of $8,000 per mile. He was the beneficiary of the 
mortgage, and its legal effect is the same as though it had been 
made to him. Before the plaintiffs furnished a tie there was a 
binding contract made which the mortgage was intended to secure. 
Not only this, but the evidence shows that before that time 
Lane had actually expended more than $65,000 on behalf of 
the road. 

When a mortgagee has bound himself to make advances 
or incur liabilities, such advances tack, and the mortgage, 
when recorded, is a valid lien for all the advances actually made, 
although they may have been made after notice of a subsequent 
mortgage or incumbrance of the property. See Lyle v. Dun- 
comb, 5 Binney, 585; Wilson v. Russell, 13 Md. 495; Griffin 
v. Burnett, 4 Edr. Ch. 673; Moroney’s Appeal, 24 Pa. State, 372; 
Crae v. Deming, 7 Conn. 386; also an article in 11 American Law 
Register (N. S.) 273, and authorities cited. 

The mere fact that the bonds were not signed by the president, 
and delivered to the trustee and negotiated at the time the mort- 
gage was recorded, can not operate to postpone the holders of the 
bonds to the lien of plaintiffs. The mortgage, which was upon 
record when plaintiffs furnished the ties, declares that it is executed 
to secure these bonds, which shall bear even date with mortgage 
and be ratably secured thereby. The bonds are payable to bearer, 
and are intended to be negotiated for the purpose of raising 
money to construct the road. If the purchaser of a bond in New 
York, in Amsterdam or London, is bound to enquire whether the 
bond in fact was executed by the company contomporaneously 
with the execution of the mortgage, or whether before the signing 
or the negotiating of the bonds, liens of laborers or material-men 
may not have attached to the road, it is apparent that the vulue of 
these securities would be much depreciated, and all industries 
which depend upon the raising of means through negotiation would 
be paralyzed. The plaintiffs are affected with knowledge of the ex- 
istence of the mortgage, and seeing that the road had mortgaged 
all its futnre acquisitions, they could and should have protected 
themselves by refusing to sell the ties without payment or security. 

It surely can not be claimed that the plaintiffs, in virtue of their 
lien, are in any better position than would be a second mortgagee 
of the road. Could such mortgagee claim priority over a holder of 
a bond secured by the first mortgage, but not negotiated until after 
the second mortgage was issued? It seems to us that to such per- 
son it would be said : ‘‘ You saw the record of the prior mortgage, 
knew what it was given to secure ; you voluntarily advanced your 
money, subject to the prior incumbrance, and you can not now be 
prefered to any part of it.” 

II. It is claimed that a mortgage, to cover after-acquired prop- 
erty, can attach itself to such property in the condition only in 
which it comes into the mortgagor's hands, and that whatever in- 
terest the mortgagee acquired is subject to the charges, incum- 
brances and liens then existing upon it. In the case of the U.S. 
v. New Orleans R. R., 12 Wallace, 362, the principle was recog- 
nized and applied to the sale of locomotives to a railroad which 
had made a mortgage to include after-acquired property. But in 
the case of the Galveston R. R. v. Cowdry, 11 Wallace, 459, its 
application was denied, under like circumstances, to a sale of rail- 
road iron which had been placed in the track. The court held 
that the iron became a part of the road, and the mortgage upon 
the road took precedence over the lien of the vendor of the iron. 
It is true that in Texas, where this case arose,'there was no me- 
chanics’ lien law in favor of those who supplied money or mater- 
ials for the construction of railroads. But at the time of the pur- 
chase of the iron, it was expressly agreed that the seller should 
have a lien thereon for the price.. This agreement places him in 
as good a position as he would have occupied under our mechanics’ 
lien law. 

In Gretchell and Tichnor v. Allen, 34 Iowa, 559, it was held that 
a mechanic’s lien for work or material furnished in making add 
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tions or repairs to a building, is not entitled to preference as 
against the building, over a prior mortgage on the premises. In 
that case it was said: “ After the improvements are made they do 
not remain separate and distinct from the building. They have 
lost their distinction ; the house includes them. They are a part 
of the house, and. as such included by the mortgage. For the 
reason that the mortgage binds the improvements as a part of the 
house, the mechanic’s lien can not defeat the mortgagee’s right.” 
This case must be right upon principle ; for otherwise the mortga- 
gor might, at pleasure, by making extraordinary improvements, 
absorb and defeat the security of the mortgagee. 

It is only when the improvement is of such a separate and dis- 
tinct character that it is susceptible of removal from that which 
was before covered by an incumbrance or mortgage, that sec- 
tion 1855 of the revision (2141 of the code of 1873) applies. We 
have no doubt that a party who should erect a depot upon a rail- 
road covered by a mortgage, might under our statute and decisions 
enforce his lien against it and cause it to be removed, if necessary. 
But railroad ties imbedded in the road bed, underneath the iron 
rails, spiked upon them, become as much a part of the road as 
the paint or plaster is a part of the house. They can not be re- 
moved without the destruction of the road or of the labor of oth- 
ers. And there would be no more reason for permitting the fur- 
nisher of ties to remove them from the road bed, than for allowing 
astone mason to take the foundation from a house. Whenever 
the acquisition becomes so attached to the principal thing as to 
become a part of it, the prior mortgage fastens to it, and the lien 
of the mechanic or material-man is postponed to that of the mort- 
gagee. This is the result of the decision in 11 Wallace, 459, and of 
our own decisions in Gretchell and Tichnor v. Allen, supra, and 
they are, it seems to us, based upon the soundest principle of law 
and reason. : 

III. The plaintiff asked that their mechanics’ lien might be en- 
forced against the iron, rail, ties, depots, rolling-stock and engine- 
house and turn-tables of the road. The court established their lien 
simply against the Iowa Eastern Railroad. Of this action the plain- 
tiffs complain. Sec. 1846 of the revision provided that every me- 
chanic, builder, artisan, workman, laborer, or other person who 
shall perform labor upon or furnish material for any building, erec- 
tion or improvement upon land, including laborers engaged in 
the construction of railroads, shall have for his work or material a 
lien upon such building, erection or improvement upon land be- 
longing to such owner or proprietor on which the same is situated, 
to secure the payment of such work or labor, or material, machin- 
ery or fixtures furnished. Section 1, ch. 12, laws 14th general as- 
sembly, provides that every owner, etc., shall be deemed to have 
the notice provided for by sec. 1847 of the revision of 1860 for a 
period of sixty days from the last day of the month in which the 
labor was done or material furnished, during which period any 
person who has performed labor or furnished material for a rail- 
road may file a lien as provided in chapter 79 of the revision of 
1860and the amendments thereto, which shall be binding upon 
the erection, excavation, embankment, bridge, road-bed or right 
of way, and upon all lands on which the same may be situated. 
This subsequent provision we think was intended to define more 
fully and specifically the subjects and extent of the lien and not to 
effect a change in the principles under which it attaches. A _per- 
son who labors upon a depot may have alien upon the road, in- 
cluding its excavations, rails, ties, embankments, etc., and, under 
certain circumstances, a lien, which he may enforce against the 
building upon which he works, to the extent of effecting its re- 
moval if necessary; but for labor performed upon one depot he 
could not remove one upon which he did not work. So the plain- 
tiff in this case, we think, can not enforce his lien for ties specific- 
ally against the iron, the depots, the rolling-stock, the turn-tables, 
for he furnished no labor nor material toward their production. 
His lien is a general one upon the road or a specific one upon the 
ties, if they were in a condition that he could remove them. 


{ 


We are of opinion that the judgment of the court below was 
right and that it must be AFFIRMED, 





Railway Regulation — Action under the Illinois 
Statute against Extortion and Unjust Discrimi- 
nation—Necessary Averments. 


THE CHICAGO, BURLINGTON AND QUINCY R. R. CO. v. 
THE PEOPLE. 


Supreme Court of Illinois, Opinion filed October, 4, 1875. 


Hon. PIncKNEY H. WALKER, Chief Justice. 
‘* SIDNEY BREESE, 
* A. M. CRalG, 
** JOHN SCHOLFIELD, 
‘*  JouN M. Scorrt, 
‘ Benj. R. SHELDON, 
*‘ ‘Wn. R. MCALLISTER, 


Asssociate Justices. 


1. Action for Railway Extortion—Necessary Averments.—It an action against 
a railway company for extortion, under the Illinois act of May 2, 1873, to prevent extor- 
tion and unjust discrimination in the rates and freight on railroads, etc., it is necessary 
to aver that a schedule of reasonable rates of charges for the transportation of passengers 
and freight had been established, as provided for by the eighth section of the act, and 
that the defendant had demanded and received compensation in excess thereof. Walker, 
Ch. J., and Scholfield, J., dissenting. Scott and McAllister, JJ., concurring specially. 


2. Action for Unjust Discrimination—Necessary Averments.—In an action 
under the same statute for unjust discrimination, it is necessary to aver that the freights 
for which a greater rate of freight was charged were “ of like quantity of the samo 
class’ as those for which a less rate was charged. Walker, Ch. J., and Scholfield, J., 
dissenting. Scott and McAllister, JJ., concurring specially. | 


SHELDON, J.—This was an action of debt, brought to recover penal- 
ties under the act to prevent extortion and unjust discrimination in 
the rates charged for the transportation of passengers and freight on 
railroads in this state, etc., approved May 2, 1873. The suit was com- 
menced May 21, 1874. The declaration contained twenty counts, 
the first nineteen of which were for extortion and the twentieth 
one for unjust discrimination. The defendant pleaded three 
special pleas, to which a demurrer was sustained, and the defend- 
ant elected to abide by the pleas. The court—a jury being waived— 
heard the evidence and fixed the penalty for a violation of the 
statute at $1,000, and gave judgment therefor, from which the de- 
fendant brings this appeal. 

I. It is urged that the court below erred in not carrying back the 
demtirrer and sustaining it to the declaration. Appellant insists 
that the declaration is defective in not averring that a schedule of 
reasonable rates of charges for the transportation of passengers 
and freight had been established as provided for by the eighth sec- 
tion of the act, and that the defendant had demanded and received 
compensation in excess thereof. 

The statute provides in section one, that “if any railroad cor- 
poration in this state shall charge, collect, demand or receive more 
than a fair and reasonable rate of toll or compensation for the 
transportation of passengers or freight, etc., the same shall be 
deemed guilty of extortion, and, upon conviction thereof, shall be 
dealt with as hereinafter provided ;” and in section two, that “if any 
such railroad corporation shall make any unjust discrimination in 
its rate of charges of toll or compensation for the transportation of 
passengers or freight, etc., the same shall be deemed guilty of hav- 
ing violated the provisions of the act, and, upon conviction, shall be 
treated as thereinafter provided.” Section four prescribes that 
“any such railroad corporation, guilty of extortion or of making 
any unjust discrimination as.to passenger or freight rates, etc., 
shall, upon conviction thereof, be fined in any sum not less than 
one thousand dollars, nor more than five thousand dollars for the 
first offence, and for the second offence not less than five thou- 
sand dollars nor more than ten thousand dollars, and for the third 
offence not less than ten thousand dollars nor more than twenty 
thousand dollars, and for every subsequent offence, on conviction 
thereof, shall be liable to a fine of twenty five thousand dollars.” 





Section eight directs the railroad and warehouse commissioners 
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to “‘ make for each of the railroad corporations doing business in 
this state, as soon as practicable, a schedule of reasonable maxi- 
mum rates of charges for the transportation of passengers and 
freight and cars on each of said railroads, and said schedule shall, 
in all suits brought against any such railroad corporation, wherein 
is in any way involved the charges of any such corporation for 
the transporation of any passenger, or freight, or cars, or unjust dis- 
crimination in relation thereto, be deemed and taken in all courts 
of this state as frima facie evidence that the rates therein fixed are 
reasonable maximum rates or charges for the transportation of 
passengers and freights and cars upon the railroads for which said 
schedules may have been respectively prepared. Said commis- 
sioners shall from time to time, and as often as circumstances may 
require, change and revise said schedules. When any schedules 
shall have been made or revised as aforesaid, it shall be the duty 
of said commissioners to cause publication thereof to be made for 
three consecutive weeks in some public newspaper published in 
the city of Springfield, in this state; provided that the schedules 
thus prepared shall not be fvima facie evidence as herein provided, 
until schedules shall have been prepared and published as afore- 
said for all the railroad companies now organized under the laws of 
this stafe, and until the 15th day of January, A. D., 1874, or until ten 
days after the meeting of the next session of this general assembly ; 
provided a session of the general assembly shall be held previous 
to the 15th day of January aforesaid.” 

The charge of the offences in the declaration is in general form. 
The language in one of the counts which, in this respect, is a fair 
specimen, averring that the sum charged “‘ exceeded a fair and 
reasonable rate of toll and compensation for the carriage of the 
goods, in the sum of one dollar and ninety-one cents, and was 
then and there unjust, unfair, unreasonable and extortionate, con- 
trary to the form of the statute,” etc. Looking merely at the first 
section of the statute, the declaration would seem to describe the 
statutory offence. That section by itself makes the offence to con- 
sist in taking more than a fair and reasonable rate of toll and com- 
pensation, without reference to any standard of what is fair and 
reasonable. In such case it may be seen, different persons would 
have differentt opinions as to what is a fair and reasonable rate. 
Courts and juries, too, would differ, and at one time or place a de- 
fendant might be convicted and fined in a large amount for the 
same act, which in another place or at another time would be held 
to be no breach of the law, and which might be thought a fair and 
reasonable rate on one road, but might be considered otherwise 
upon another road. There would be no certainty of being able to 
comply with the law. A railroad corporation, with the purpose of 
conforming to the law, might fix its rates at what it believed to be 
reasonable, and yet be subjected to the heavy penalties here 
prescribed. 

The statute furnishes evidence that it did not intend to leave the 
railroad companies in this state of uncertainty and danger, and 
exposed to such seeming injustice. We must look to the entire 
statute, and to every part and provision of it, to learn in what the 
offence is really made to consist. The eighth section provides how 
reasonable rates shall be ascertained ; what they shall be ; that the 
railroad and warehouse commissioners should make for each of 
the railroad companies in the state a schedule of reasonable max- 
imum rates, thus furnishing a uniform rate for the guidance of rail- 
road companies. When that is done there will be a standard of 
what is fair and reasonable, and the statute can be conformed to 
and obeyed. The careful provision made by the statute for the 
publication in a public newspaper for a certain length of time of 
the schedules when made, and that until so published they should 
not be such frima facie evidence, indicates, as we may suppose, 
the legislative intention that the railroad companies should have 
fair notice of the schedule of ratés, and so have the opportunity 
afforded to them of being able to conform thereto. The provis- 
ion, too, that the schedule of rates isto be made for each of the 





railroad corporations in the state, is another indication in the same 
direction. ; 

We are of the opinion, from an examination of all the provis- 
ions of the statute, taken together, that a disregard of the schedule 
of rates to be prepared by the railroad and warehouse commis- 
sioners, is a necessary element of the offence against which the 
statute is directed ; that it is the charging more than the maximum 
rates fixed by said board of commissioners which makes the com- 


pany guilty of extortion. Under tlre statute, in its true intent and ~ 


meaning, we can not think that until this schedule of rates was 
made by the board of commissioners, there would, under the stat- 
ute, be incurred a liability for unreasonable and extortionate 
charges, nor that, when made, for taking the rates made by the 
schedules, or less rates, the statutory penalties would be incurred, 
even though proof might be made that the rates so taken were 
more than fair and reasonable rates. Yet, in such last case, ac- 
cording to the terms of the first section of the statute, and the in- 
terpretation put upon the act by the appellee, there would have 
been a commission of the statutory offence, as there would have 
been the taking of more than fair and reasonable rates. The ev- 
ident purpose was to regulate and fix,so far as the legislature 
might, the rates of railroad charges, and to punish the taking in 
excess of the fixed rates ; and the form of the provision making the 
the schedule of rates Jrima facie evidence of what were reasonable 
maximum rates, was doubtless to avoid the objection indicated in 
the opinion in C. and A. R. R. Co. v. The People, 67 Ills. 13, to 
the legislature making any fixed rates conclusive of what was 
reasonable, and to follow what was inferable from that opinion, 
they should be made but Jrima facie evidence. It is true that the 
taking of higher rates than “those fixed by the commissioners’ 
schedule of rates, is not the exact form of the statutory offence, 
and the taking of such higher rates might not subject to the pen- 
alties of the statute, upon making of proof that they were fair and 
reasonable ; still, as we view it, to constitute the offence really de- 
signed and intended by the statute, regarding it in its whole scope 
and purpose, the rates taken must have been in excess of the 
schedule rates. It was not enough, then, we think, to bring the 
case fully within the provisions of the statute, that the rates 
charged were simply unreasonable and extortionate, but they 
should have been so according to the rule of reasonableness to be 
prescribed under the statute ; and we are of the opinion that the 
declaration in this respect was defective, in not averring that a 
schedule of rates had been established by the board of commis- 
sioners, and that the defendant had received compensation in ex- 
cess of those rates. 

We think what already has been said sufficiently meets the po- 
sition taken by appellee, that the statutory offence consists simply 
in receiving more than a fair and reasonable rate of compensation, 
and that the schedule of rates is but Jrima facie evidence of what 
is reasonable, and that it is not necessary for a party to plead evi- 
dence. In the view taken the schedule of rates is something 
more than evidence; it is the fact upon which the action rests. 
Under the constitutional provision, the statute would go into effect 
July 1, 1873, and so from that date, the first and fourth sections 
prohibiting and imposing penalties for extortion be in force ; 
but the eighth section provided that the schedule of rates.could not 
be used as Jrima facie evidence until the 15th day of January, 
1874; and appellee’s counsel made a point upon this, as evincing 
that the existence of the schedules of rates was not essential to 
the commission of the offence of extortion under the act. But we 
can view this as but an accidental incongruity in the respect 
named, not entitled to such serious regard as to be of controlling 
force in determining the true construction of the statute. 

II. But it is insisted on the part of the appellee that there is at 
least one good count, the twentieth, that which declares for un- 
just discrimination. The charge in the count is that defendant 
made an unjust discrimination in its rates and charges of toll and 
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compensation of freight from Quincy to Macomb, in this: ‘That 
the defendant on the 11th of April, 1874, transported for James T. 
Applegate and Samuel Dodd, from Quincy to Macomb, one car 
load of horses, commonly called ponies, a distance of fifty-nine 
miles, charging therefor the sum of $28.34, being at the rate of 
48 cents per mile, and that said defendant, on the 30th day of 
March, 1874, transported from Macomb to Chicago, a distance of 
204 miles, for Robert Smithers and James Robinson, one car-load 
of horses, charging therefor. only the sum of $55.25, being at the 
rate of 27 cents per mile for the ¢arriage of said car-load of horses, 
contrary to the form of the statute,”’ etc. 

The statute defines in section three in respect to unjust discrimi- 
nation, as it provides in section eight in respect to reasonable 
rates, what shall be deemed and taken as prima facie evidence of 
the unjust discriminations prohibited by the act. The language 
of the section in respect to freight is, “‘ charging a greater amount of 
compensation for any distance than is at the same time charged 
for the transportation in the same direction of any passenger or 
like quality of freight of the same class over a greater distance of 
the same railroad.” This count, we think, does not present a 
state of facts which shows a violation of the statute, in that there is 
no averment as to the respective freights being of “like quantity of 
the same class;" that in respect of such freight, there was a 
higher charge for a less than fora greater distance. There is no 
averment whatever upon this head, either in respect of the numbers 
of the respective animals or their weight, or the size or class of 
the cars containing them or otherwise. The section itself recog- 
nizes the fact of there being railroad cars of different classes and 
numbers, for in defining unjust discrimination in respect to cars it 
provides that they be of the “‘same class or number.”” The de- 
scription of the respective freights merely as one car-load of ponies 
and one car-load of horses does not, in our view, sufficiently show 
them to be “like quantities of freight of the same class.” 

The rule applicable to the enforcement of penal statutes require 
that it should be made clearly to appear that the precise statutory 
offence has been committed. Being of the opinion that the de- 
murrer should have been carried back and sustained to the de- 
claration instead of to the pleas, the judgment will be reversed. 

Dissenting opinion of Scorr & MCALLISTER, JJ.—We concur in 
reversing the judgment in this cause, but dissent from the reason- 
ing of the opinion of the majority of the court, especially so far as 
it may be said to assume the constitutionality of the act under dis- 
cussion. As the majority of the court have avoided any discus- 
sion of the real merits of the case, we do not deem it necessary to 
express our views at length, 

WALKER, Ch. J., and SCHOLFIELD, J.—We hold that the first, sec- 
ond and third sections of the act create complete offences inde- 
pendent of the eighth section ; that the fourth section imposes pen- 
alties for their violation ; that the eighth section only provides a 
rule of evidence on the trial for the recovery of the penalty. 
Whether that section was valid and has changed the rule, does 
not, as we think, arise on the pleadings, and can only be pre- 
sented for decision when the schedules provided for by it shall be 
offered in evidence. We hold thatthe averments contained in the 
twentieth count show a violation of a second and third sections 
of the act, and that it is good. Those sections define the defence 
of unjust discrimination, and the averments show that the offence 
was committed. The pleas fail to present a defence to the charge 
of unjust discrimination for the use of the cars, and the statute has 
declared that the facts stated in this count prima facie constitute an 
unjust discrimination, and the statute is warranted under the de- 
cision in the case of the Chicago and Alton Railroad Co. v. The 
People (67 Ills.), where it was held that the general assembly have 
the power to declare that the facts averred in the count shall be 
held prima facie evidence of unjust discrimination, Jeaving the 
company to overcome the presumption. In this case there was no 
evidence to rebut the presumption, but on the contrary the demur- 


rer admits the facts, and we think the judgment should be affirmed 
under the twentieth count in the declaration. But we refrain 
from the expression of any opinion as to what, if any, change of 
the rules of evidence has been made by the eighth section of the 
act, as that question does not arise on this record. The want of 
time prevents us from presenting our views in a more extended 
form. 
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WITHROW & STILES’ DIGEST OF THE DECISIONS OF THE IOWA SUPREME 
CourT. VOL.11. E. B. MYERS: CHICAGO, 1875. 


The second and last volume of this much needed and valuable work, bring- 
ing down the decisions of the Supreme Court of Iowa from its organization 
to the present time, or in other words, embracing all the decisions from Mor- 
ris to 35th Iowa, accompanied with reference to the statutes, is before us. 
What we thought of the work and the manner of its execution we said on 
the appearance of the first volume, The editors were the successive reporters 
of the court, and proved themselves excellent reporters. The decisions of 
the Iowa Supreme Court have deservedly a high reputation, and the influ- 
ence of Iowa legislation and laws has been largely felt in the adjoining states. 
These circumstances combine to make such a digest as we have here valuable 
to the profession. Such a work has been much needed by those who have 
the Iowa reports, as Dillon's and Hammond's digests have been long out of 
print, and are ten years behind the reports. J. F. D. 








Correspondence. 
THE JURISDICTION OF THE SUPREME COURT OF THE UNITED STATES, 


EpIToRS CENTRAL LAW JOURNAL :—Allow me through your paper to call 
attention to the 3d section of the act of Congress of the last session, entitled “ An 
act to facilitate the disposition of cases in the Supreme Court of the Uniied 
States and for other purposes,."” Page 316 of laws of last session. That sec- 
tion is as follows : ‘‘ That whenever by the law now in force it is required that 
the matter in dispute shall exceed the sum or value of two thousand dollars, 
exclusive of costs, in order that the judgment and decree of the circuit courts 
of the United States may be re-examined in the supreme court, such judg- 
ments and decrees, hereafter rendered, shall not be re-examined in the su- 
preme court unless the matter in dispute shall exceed the sum or value of five 
thousand dollars, exclusive of costs.’ The words “‘ matter in dispute "’ in that 
section, I suppose to mean the amount of money or the value of the prop- 
erty sued for, and therefore in actions for interest upon coupon bonds or 
notes, unless the amount of the coupons sued on exceeds five thousand dol- 
lars, no review of the judgment recovered can be had in the suoreme court. 
This allows the validity of a very large amount of such bonds or notes to be 
determined in an action in the circuit court without any right of review. Sup- 
pose A. holds $100,000 in bonds against B., all of one issue, with coupons at- 
tached, for the payment of the interest at seven per cent. per annum, payable 
semi-annually. At the end of the first half year, he sues B. for his first in- 
stalment of interest, $3,500; B. defends, and a judgment is rendered. Whether 
the judgment be for plaintiff or defendant, I suppose the validity or invalidity 
of the whole of that issue of bonds is judicially established by it, and with- 
out any right of review in the supreme court. This class of commercial pa- 
per furnishes a very large proportion of the litigation in the federal courts in 
the west, and part of that litigation seems likely, under the present law, to be 
determined without any right of review, gnd in suits in which the ‘‘ matterin 
dispute "’ is less than five thousand dollars, but the matter to be determined 
very large. Oughtnot this defect in the law (for such I think it must be con- 
ceded to be), to be corrected at the earliest practical period ? K. O. B. 


COMMENTS.—This is only one of the serious defects of the federal judici- 
ary system. The defect pointed out by our correspondent existed when the 
mimimum limit of jurisdiction was two thousand dollars, and has not been 
created, but only aggravated, by the recent law. Nothing could be more un- 
satisfactory than a system which gives to a single judge the power to dispose 
finally of all controversies less than five thousand dollars in value. In such 
cases the judge may act arbitrarily; may give way to infirm or quaint 
conceits; may even defy both law and justice, and the suitor has absolutely 
no redress. Nor is he entitled to a writ of error, even where life is at stake. 
Even cases subject to be reviewed in the supreme court can only be reviewed on 
naked questions of law. The jury may decide maliciously and in utter de- 
fiance of the proofs ; and if the presiding judge refuses toset aside the verdict, 
there is an end of it. It is true that, as a general rule, the inferior federal 
judges exercise the great powers thus given them in such a manner as not to 
excite complaint of injustice or oppression ; but this is not always so. There 
have been of late years some unfortunate appointments to the federal bench, 
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It is the mere possibility that life, liberty and property may be left to the final 
decision of a prejudiced, corrupt or ignorant judge, that creates the alarm. 
In a country whose laws place these great interests in the single keeping of 
a Busteed, a Durell or a McKean, is not our boast of liberty a mockery and 


a fraud ? 
Briefs. 


Specific Performance—Town Subscription to R ilroad.—Perkins 
v. Town of Port Washington ¢¢ a/, Supreme Court of Wisconsin. Brief for 
defendants, appellants, pp. 43.. It is alleged that the town subscribed a cer- 
tain sum to a railroad, and specific performance is required in equity. Ap- 
pellants say, respondent's remedy is mandamus, hence equity will nct interfere ; 
the town has no power to issue bonds unless specially authorized; the char- 
ter of the company made this power depend on a certain election by the town's 
people ; the town officers acted w/fra vires, the particular election was un- 
authorized, and its notice insufficient ; the railway has changed its name since 
the election, and the objects of its incorporation have changed ; the election 
was controlled by bribery; and then the appellants throw themselves upon 
the court. [Address Messrs. Smith & Stark, Milwaukee, Wis.] 


Estate of Executors in Land held under Will.—Bell’s Adm’, v. 
Humphrey. Supreme Court of Appeals of West Virginia. Brief for plain- 
tiff in error, pp. 18. Bell during his life brought action in ejectment against 
one Marlow for the land in question, and recovered, but sheriff failed to exe- 
cute writs of possession. Bell's daughters and heirs agreed to convey their 
interest in the land to one Little, by whom it came to defendant. Bell's 
daughters received only nominal consideration from Little, and as they were 
rightful heirs, and the plaintiff was their trustee, this action was brought to 
recover the land, [Address William Erskine, Esq., Wheeling, W. Va.]} 


Dower.—Kendall v. Kendall e¢ a/. Supreme Court of Iowa. Brief for 
plaintiff and appellee, pp. 6. Two points enter into consideration, dower at 
common law, and under the dower law of 1862. Claimed to be the same in 
each instance. [Address W. E. Blake, Esq., Burlington, lowa.] 

Action of Deceit against a Corporation.—Weckler v. First Na- 
tional Bank of Hagerstown. Court of Appeals of Maryland. Brief for ap- 
pellee, pp. 6. It is claimed that defendant, appellee, is liable because of mis- 
representations as to value of railroad stock on the part of defendant's teller. 
On the other hand appellee urges that action of deceit does not lie 
against a corporation in its corporate capacity ; and that sale of such stock 
is not a part of its regular business, [Address Albert Small, Esq., Hag- 
erstown, Md.] 

Vote of Money to Railroad by Township.—Springfield and IIli- 
nois S. E. R: R. Co. v. Supervisors of Barnhill e¢ a7. Supreme Court of 
Illinois ; mandamus ; petition for re-hearing, pp. 7. Barnhill appears to have 
voted aid to said road, which it now refuses to pay because the election was 
illegal, and because the road had changed itsname. This is the same old 
story, and plaintiff is seemingly right. [Address H. Tompkins, Esq., St. 
Louis, Mo.] 

Idem.—Cutter & Co. v. Tamaroa. Circuit Court of United States. Brief 
for plaintiffs, pp. 11. This case is practically like that immediately above, 
[Address the same attorney. ] 

Indemnity—Promissory Note—Statute of Frauds.—Vogel v. Melms. 
Supreme Court of Wisconsin. Case for defendant, pp. 20, and argument, pp. 
22. ‘William Melms had a contract, to carry out which, his brother, the de- 
fendant, lent him aid. Plaintiff also assisted William by endorsing his note, 
which plaintiff afterwards paid, relying, as he claims, on the promise of de- 
fendant to make good the payment. D-fendant says the endorsement was for 
account of his brother, who alone is liable. The Statute of Frauds is thought 
to apply in bar of plaintiff's demand. [Address Messrs, Smith & Stark, Mil- 
waukee, Wis.] 

Deed of Trust —Machinery—Fixtures.—Ottumwa Woolen Mill 
Co. v. Hawley ef a/. In Supreme Court of Iowa. Brief for defendants and 
appellants, pp. 23. Quinn, owner of mill, gave a deed of trust, which was 
assigned to defendants. He afterwards sold one-third of said mill to King. 
Defendants sold out the mill under their trust deed, and claimed the machin- 
ery as part of the realty. Inaction by plaintiffs in court below they recovered. 
[Address H. B. Hendershott, Esq., Ottumwa, Iowa.] 

Presumption of Grant in Absence of Deed.—Stephens v. Norris; 
in the Supreme Court of Texas. Brief for plaintiff and appellant, pp. 32. 
The plaintiff rests his claim to certain land on a “ presumption of grant,” de- 
claring that said land was granted to his ancestor by the proper authorities of 
the government having the eminent domain of Texas; that said ancestor went 
into possession in 1806, remaining in possession under claim of title till his 
death, since which event his heirs have held it in unbroken chain. The doc- 











trine of presumption, properly applied to incorporeal hereditament, is urged 
as applicable to corporeal as well. [Address Peyton F. Edwards, Esq., 
Nacogdoches, Texas. ] 








Legal News and Notes. 


—THERE was recently a suit brought in the County Court of Logans- 
port, Indiana, for the value of two hogs, where the costs amounted to more 
than two thousand dollars. 

—JUDGE CYRUS WRIGHT, of Shelbyville, Ind., an honored citizen and the 
oldest member of the Shelby county bar, died on the 22d of last month, and 
was buried under Masonic auspices. 

—JUDGE BOREMAN, of the Territorial Supreme Court of Utah, has en- 
forced the old order of Chief Justice McKean, awarding alimony and suste- 
nance in the Young divorce suit, and President Brigham, having failed to pay 
the sum accrued against him, namely, $9,500, is now in the custody of the 
marshal, 

—On NOVEMBER rst an alteration in the pay-roll of British judges went 
into effect. The existing Lord Justices will be paid £6,000, and the future 
ones £5,000. The Lord High Chancellor will receive £6,000 for the special 
duties of his office, and an addition of £4,000 as Speaker of the House of 
Lords. To the Lord Chief Justice of England £8,000 will be paid, to the 
Master of the Rolls £6,000, and the Chief Justice of the Common Pleas and 
Chief Baron of the Exchequer, £7,000 each, 

—Hon, ALEXANDER S. JOHNSON, of Utica, New York, has been com- 
missioned by the President, U. S. Circuit Judge, to fill the vacancy caused by 
the death of Judge Woodruff. Judge Johnson is fifty-seven years old, stud- 
ied law in Utica, where he practiced his profession until he was elected a 
judge of the court of appeals in 1852. He then lived in Albany for eight years 
—the time he held that position. In 1873 Governor Dix appointed him com- 
missioner of appeals to fill a vacancy caused by therresignation of Judge Hunt, 
and the same year he was made judge of the court of appeals in place of 
Judge Peckham, deceased. His term to the latter position expized last De- 
cember, 

—A MAN and wife have recently been convicted of murder by procure- 
ment of malpractice resulting in death, at Toronto, Canada. This was a re- 
markable case of circumstantial evidence. On the 31st of last July a pine box 
containing the nude body of a young woman was found, which, though 
with difficulty, was identified as that of Miss Gilmour. The New York Her- 
ald correspondent, speaking of the evidence, says: ‘‘ The medical testimony 
was, as usual, somewhat contradictory, but, in general, it tended to show that 
mechanical appliances had been the cause of death. It would appear that the 
intention of the parties had been to bury the body in the sand pits near where 
it was found, but having been frightened by a man discharging a pistol on his 
way home—he having just purchased it and wished to test it—they had to 
leave their work unfinished. Another circumstance which, being added to 
others, apparently triffing, but forming links in a continuous chain, brought 
the crime home tothe guilty parties, was that nothing was placed with the 
corpse in the box, but some broken straw, and some exactly the same was 
found scattered around on the floor and in an open mattress in the room of 
the prisoners, thef not having had time to remove these and other evidences 
of guilt before arrest. Articles of wearing apparel and jewelry belonging to 
deceased were also found, apparently secreted in a hurry, not far from 
Davis's house. These and very many other coincidences came out during 
the trial, making altogether one of the most remarkable cases of circumstan- 
tial evidence in the annals of Canadian crime.” 


—THE BROOKLYN EVENING EAGLE is responsible for the following : 
Christina Seifert, a German oddity, with a face very red and very freckled, 
came before Judge Semier to-day, and swore that she had been abandoned by 
her husband, Frederick Seifert. Frederick, hapless wight, was placed at the 
bar to answer. Heisa cripple and blind—to which misfortune he added a 
matrimonial alliance with Christina about two years ago. Before wedlock 
they arranged specifically the terms of the marriage contract. The covenants 
assumed by the wife, Frederick states, were that she should do the work of 
the household and support her husband whenever he might be unable to sup- 
port himself by his “ profession ’’—that of guitarist in the neighboring lager 
beer saloons. Frederick added that his branch of business of late became un- 
remunerative, and just as soon as his receipts diminished, his wife's amiability 
disappeared, until at length the house got too hot for him,when, with his “ light 
guitar "’ beneath his arms, he sallied forth to brave the storins of life, alone, 
for the second time in history, After Christina heard these statements of her 
truant lord, she turned up her quaint, freckled face at his honor, and coolly 
asked the magistrate whether he ever heard ‘‘ of a voomans dat does all for 
her mans, and he does notinks?’’ The court required time to ponder the 
question, and adjourned the proceedings until November, 
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